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APPENDIX A — INDIAN TRIBE, AGENCY AND ELECTED OFFICIALS
COORDINATION

This appendix includes the formal coordination letters that the U.S. Department of State (Department)
sent to Indian tribes and federal agencies. It also contains coordination letters sent to state agencies and
elected officials.

A.1 INDIAN TRIBES

Table A-1 provides a brief timeline of coordination efforts with Indian tribes regarding the Mainline
Alternative Route (MAR) and updated Supplemental Environmental Impact Statement (SEIS).

Table A-1. Department Coordination Efforts with Indian Tribes Regarding the
Keystone XL Project Since 2014

Date Activity

December 23, 2013 The Department executed a Programmatic Agreement to take into account the effects of the
Keystone XL Project on historic properties listed in or eligible for listing in the NRHP resulting
from construction, operations and maintenance of the Keystone XL Project (see Appendix E of
the 2014 Keystone XL Final SEIS (Link to Appendix E)).

April 10, 2018 The Department sent a letter to the 67 Indian tribes who expressed interest in the historic
properties potentially affected by the Keystone XL Project. The letter stated the Department is
continuing government-to-government consultation with the tribes and in accordance with the
Programmatic Agreement (see Appendix A, Indian Tribe and Agency Coordination).

May 1, 2018 In accordance with stipulation V.B.2 of the Programmatic Agreement, the Department sent
letters to Indian tribe leaders and THPOs. In order to make a reasonable and good faith effort
to complete the identification of historic properties before construction begins, the
Department requested assistance in identifying Traditional Cultural Properties/properties of
religious and cultural significance of the tribe that may be eligible for listing in the NRHP and
could be affected by construction of the MAR (see Appendix A, Indian Tribe and Agency
Coordination). Four tribes submitted Scopes of Work to conduct TCP studies. All were
approved by the Department.

May 24, 2018 The Department sent a letter to the 67 Indian tribes who expressed interest in the historic
properties potentially affected by the Keystone XL Project announcing the decision to prepare
an EA on the MAR and to establish a direct point of contact for each tribe interested in
participation on the Draft EA.

July, 2018 Three tribes conducted approved TCP studies within the MAR (Omaha Tribe of Nebraska, the
Santee Sioux Nation and the Fort Belknap Indian Community). The tribes reported multiple
locations that may contain burials. Two magnetometer surveys were conducted to investigate
these locations.

July 26, 2018 The Department sent a letter to tribes notifying them of the availability of the 2018 Keystone
XL MAR Draft EA and start of a 30-day comment period.

August 16, 2018 The Department met with the Chairman and Tribal Council for the Assiniboine & Sioux Tribes
of the Fort Peck Indian Reservation, in Poplar, Montana to provide the tribal leadership with an
update on the cultural resources investigations conducted for the Keystone XL Project and to
discuss any concerns the tribe might have regarding the effect of the Project on those
resources. Representing the Department was the Director, Office of Environmental Quality
and Transboundary Issues, Bureau of Oceans and International and Scientific Affairs the
Department’s Trade and Environment Negotiator; and, the Department’s legal counsel. The
Department was scheduled to meet with the Fort Belknap Indian Community in Harlem,
Montana on August 15, 2018 for the same purpose; however, at the last moment the tribe
cancelled the meeting with no explanation and shortly thereafter ceased communicating with
the Department

August 29, 2018 The Department sent a letter to all tribes notifying them of the availability of the cultural
resources survey report on the MAR and requested their comments on National Register
eligibility and effect.
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Table A-1. Department Coordination Efforts with Indian Tribes Regarding the
Keystone XL Project Since 2014

Date Activity

September 17, 2018 The Department sent a letter to tribes notifying them of the availability of the 2018 Keystone
XL MAR Draft SEIS and start of a 45-day comment period.

October 5, 2018 The Department sent the Omaha Tribe of Nebraska, the Santee Sioux Nation and the Fort
Belknap Indian Community the results of two magnetometer studies investigating potential
burial locations along the MAR and requested comments. No burial features were identified.

December 12, 2018 The Department, responding to a request from the Omaha Tribe, agreed to include the
potential burial locations to the list of places that will be monitored by tribal members during
construction.

December 14,2018 The Department sent a letter to tribes announcing the decision to prepare a new SEIS in
response to the Federal District Court for the District of Montana’s November 8, 2018 Order for
the Department to supplement the analysis in the 2014 Keystone XL Final SEIS relating to
greenhouse gas emissions, oil spills, cultural resources and market analysis.

June 26, 2019 The Department met with the Tribal Chairman, the Tribal Historic Preservation Officer, and a
member of the Tribal Council tribal leadership for the Little Shell Tribe of Chippewa Indians of
Montana at the tribal headquarters in Great Falls, Montana. The purpose of the meeting was to
discuss concerns the tribe had expressed about the potential effects of the Project to cultural
resources and the need for supplementary cultural resources inventory of the Project ROW in
Montana. The Department’s cultural resources contractor attended the meeting and reported
the meeting results to the Department for decision making.

July 2, 2019 The Department sent an invitation via email to all tribal consulting parties inviting their
participation in the field work. Representatives from four tribes chose to participate. The
Department will consult with all tribal consulting parties on the result of the re-inspection once
the inventory report is complete.

July 30 — August 29, The Department, in conjunction with Keystone, arranged to re-inspect 77 miles of the Project
2019 ROW in Montana to supplement the existing cultural resources inventory record.

Department = U.S. Department of State; EA = Environmental Assessment; MAR = Mainline Alternative Route;
NRHP = National Register of Historic Places; SEIS = Supplemental Environmental Impact Statement; TCP = Traditional
Cultural Property; THPO = Tribal Historic Preservation Officer

The following is a list of Indian tribes included in the coordination efforts:

e Absentee-Shawnee Tribe of Indians of  Confederated Tribes of the Goshute

Oklahoma Reservation
e Alabama-Coushatta Tribe of Texas  Crow Creek Sioux Tribe of the Crow

Creek Reservation
e Apache Tribe of Oklahoma e Crow Tribe of Montana
e Assiniboine & Sioux Tribes of the Fort e Delaware Tribe of Indians

Peck Indian Reservation e Duckwater Shoshone Tribe of the

e Blackfeet Tribe of the Blackfeet Indian Duckwater Reservation
Reservation of Montana e Eastern Band of Cherokee Indians
e Cherokee Nation e Shoshone Tribe of the Wind River
e Cheyenne and Arapaho Tribes Reservation
e Cheyenne River Sioux Tribe of the * Ely Shoshone Tribe of Nevada
Cheyenne River Reservation e Forest County Potawatomi Community
e Chippewa Cree Indians of the Rocky e Fort Belknap Indian Community
Boy's Reservation e Hannahville Indian Community

APPENDIX A. INDIAN TRIBE, AGENCY AND ELECTED OFFICIALS COORDINATION A-2



FINAL SEIS

KEYSTONE XL PROJECT

Ho-Chunk Nation of Wisconsin
Iowa Tribe of Kansas and Nebraska
Kaw Nation, Oklahoma

Kialegee Tribal Town

Kickapoo Traditional Tribe of Texas
Kickapoo Tribe in Kansas

Kiowa Tribe

Little Shell Tribe of Chippewa
Indians of Montana

Lower Brule Sioux Tribe of the Lower
Brule Reservation

Lower Sioux Indian Community in the
State of Minnesota

Match-e-be-nash-she-wish Band of
Pottawatomi Indians of Michigan

Nez Perce Tribe

Northern Arapaho Tribe of the Wind
River Reservation

Northern Cheyenne Tribe
Nottawaseppi Huron Band of the Potawatomi

Oglala Sioux Tribe of the Pine Ridge
Reservation

Omaha Tribe of Nebraska
Otoe-Missouria Tribe of Indians
Pawnee Nation of Oklahoma

Poarch Band of Creeks

Pokagon Band of Potawatomi Indians
Ponca Tribe of Indians of Oklahoma
Ponca Tribe of Nebraska

Prairie Band of Potawatomi Nation
Red Lake Band of Chippewa Indians

Rosebud Sioux Tribe of the Rosebud
Indian Reservation

Sac and Fox Nation of Missouri in
Kansas and Nebraska

Sac and Fox Nation

Sac and Fox Tribe of the Mississippi in
Towa

Santee Sioux Nation

Shakopee Mdewakanton Sioux
Community of Minnesota

Shoshone-Bannock Tribes of the Fort
Hall Reservation

Sisseton-Wahpeton Oyate of the Lake
Traverse Reservation

Skull Valley Band of Goshute Indians
of Utah

Southern Ute Indian Tribe
Spirit Lake Tribe

Standing Rock Sioux Tribe of North &
South Dakota

The Modoc Tribe of Oklahoma
The Osage Nation
Thlopthlocco Tribal Town

Three Affiliated Tribes of the Fort
Berthold Reservation

Tonkawa Tribe of Indians of Oklahoma

Turtle Mountain Band of Chippewa
Indians of North Dakota

Upper Sioux Community

Ute Indian Tribe of the Uintah &
Ouray Reservation

Ute Mountain Ute Tribe

Wichita and Affiliated Tribes
Yankton Sioux Tribe of South Dakota
Ysleta del Sur Pueblo
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Sample Letter #1
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Sample Letter #2
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Sample Letter #3
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Sample Letter #4
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Sample Letter #5
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Sample Letter #6
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Sample Letter #7
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Responses Received from Indian Tribes
Mainline Alternative Route
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Keystone XL Project
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United States Department of State
Mr. Marko V elikonja

November 5, 2018

Page8

. Provide written confirmation that the agency has considered tribal comments and
concerns and the agency’s response, whether positive or negative.

. Obtain resolution of approval from the Tribe that the agency has satisfactorily

consulted with the Tribe and the Tribe agrees with the agency’s response to Tribal
concems in each instance. Improving Tribal Consultation at p. 18 (advising that

agencies should “[s]eek to fully understand Tribal concerns, reach a consensus
where possible, and when necessary, explain clearly why Tribal concerns could not
be addressed™).

Significantly, the Department must be aware that consultation required under the Section
106 National Historic Preservation Act concerning cultural and spiritual resources, while
important, is separate from andnot sufficient to meet the United States” obligation to consult about
reserved water rights, treaty rights, or other religious freedom 1ssues.

In light of the foregoing, the Cheyenne River Sioux Trbe formally requests that the
Department engage in face-to-face government-to-government consultation on the Proposed KXL
Pipeline and the SEIS. I have been designated as the Trbe’s authonized representative for
consultation, but I hope to secure the participation of members of the Tribal Council as well.
Further, as discussed above, it is the Tribe’s desire that consultation take place at our Tribal
Headquarters in Eagle Butte, South Dakota.

Please contact our attorney, Nicole Ducheneaux, at 402-3334053 to arrange this
consultation.

Very Truly Yours,

Harold Frazier
Chairman, Cheyenne River Sioux Tribe

cc: Ted Kill
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A.2 AGENCIES

The Department, on behalf of the Department and BLM, invited the following agencies to participate as
cooperating agencies for preparation of this SEIS:

FEDERAL AGENCIES

e U.S. National Park Service (NPS) e U.S. Department of Agriculture (USDA),

e Pipeline and Hazardous Materials Safety Rural Utilities Service

Administration (PHMSA) e U.S. Fish and Wildlife Service (USFWS)
e U.S. Army Corps of Engineers (USACE) e  Western Power Area Administration
STATE AGENCIES

e Nebraska Department of Environmental
Quality (NDEQ)

The U.S. Environmental Protection Agency (USEPA) agreed to participate in this SEIS as a coordinating
agency. The Department coordinated with the USEPA during the development of the 2018 Keystone XL
MAR Draft Environmental Assessment (EA), 2018 Keystone XL MAR Draft SEIS, and further
coordinated telephonically and through email correspondence for this SEIS.

In addition, the Department sent scoping letters to the Advisory Council on Historic Preservation and the
Nebraska State Historical Society regarding the MAR.

The following letters provide a sample of the invitation and scoping letters sent. Also included is a
sample of the letter notifying agencies of the availability of the 2018 Keystone XL MAR Draft EA and
the 2018 Keystone XL MAR Draft SEIS. Additionally, this section includes a letter from the Nebraska
State Historic Preservation Office (SHPO) that documents approval of the process outlined in the
Programmatic Agreement.
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Sample Cooperating Agency Invitation Letter
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Sample Agency Scoping Letter
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Sample 2018 Keystone XL MAR Draft EA Notification Letter
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Sample 2018 Keystone XL MAR Draft SEIS Notification Letter
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Letter from the Nebraska State Historic Preservation Office (SHPO)
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A.3 ELECTED OFFICIALS

The following is a list of elected officials from Montana, South Dakota and Nebraska that are included in
the Draft SEIS distribution notification:

GOVERNORS
Governor of Montana Governor of South Dakota
e  Governor Steve Bullock e Governor Kristi Noem

Governor of Nebraska
e Governor Pete Rickets

MEMBERS OF U.S. CONGRESS

Montana
e Senator Steve Daines e Representative Greg Gianforte

e  Senator Jon Tester

South Dakota

e Senator Mike Rounds e Representative Dusty Johnson
e Senator John Thune

Nebraska
e  Senator Deb Fischer e Representative Don Bacon
e Senator Benjamin Sasse e Representative Jeff Fortenberry
e Representative Adrian Smith
STATE LEGISLATURE
Members of Montana Legislature
e Senator Kenneth Bogner e Representative Alan Doane
e Senator Steve Hinebauch e Representative Casey Knudsen
e Senator Mike Lang e Representative Rhonda Knudsen
e Senator Frank Smith e Representative Joel Krautter

e Representative Frederick Moore
e Representative Bridget Smith
e Representative Jonathan Windy Boy
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Members of South Dakota Legislature
e Senator Rocky Blare
e Senator Gary L. Cammack
e Senator Red Dawn Foster
e Senator Troy Heinert
e Senator Ryan M. Maher

e  Senator Lance Russell

Members of Nebraska Legislature
e Senator Bruce Bostelman
e Senator Tom Briese

e  Senator Tom Brandt

COUNTY COMMISSIONERS AND SUPERVISORS

Montana
e Mary Armstrong (Valley Co. — District 3)
e Steve Baldwin (Fallon Co.)
e Deanna Bockness (Prairie Co — District 2)
e Doug Buxbaum (Dawson Co. — District 3)
e John F. Carnahan (Phillips Co.)
e Bruce Christofferson (Phillips Co.)
e Todd Devlin (Prairie Co. — District 3)
e Richard Dunbar (Phillips Co.)
e John Fahlgren (Valley Co. — District 2)

South Dakota
e Rod Bradley (Meade Co. — District 1)
e Deb Brown (Harding Co. — District 2)
e William Clarkson (Harding Co. — District 5)

e Stephen J. Clements (Haakon Co. — District 5)
e Doreen Allison Creed (Meade Co. — District 2)

e Matt DeBow (Harding Co. — District 1)

e Mark DiSanto (Pennington Co. — District 4)
e Daniel Forgey (Tripp Co. — District 2)

e Michael M. Gebes (Haakon Co. — District 1)

Representative Thomas J. Brunner
Representative Kirk Chaffee
Representative Caleb Finck
Representative Julie Frye-Mueller
Representative Tim Goodwin
Representative Steve Livermont
Representative Sam Marty
Representative Peri Pourier
Representative Lee Qualm

Representative Rebecca Reimer

Senator Mark Kolterman
Senator Jim Scheer

Senator Paul Schumacher

Gary Kartevold (Dawson Co. — District 1)
James Moos (McCone Co. — District 1)
Deb Ranum (Fallon Co.)

Roy Rost (Fallon Co.)

Alan Stempel (McCone Co. — District 2)
Dennis Teske (Prairie Co. — District 1)
Paul Tweten (Valley Co. — District 1)
Janet Wolff (McCone Co — District 3)
Dennis Zander (Dawson Co. — District 2)

Kim Halverson (Lyman Co.)

Wayne Henderson (Perkins Co. — District 3)
Ryan Huffman (Lyman Co.)

Steve Iwan (Jones Co. — District 2)

Nick Konst (Haakon Co. — District 4)

Bill Lengkeek (Lyman Co.)

Richard Liggett (Meade Co. — District 5)
Curt Littau (Tripp Co. — District 4)

Mike Novotny (Tripp Co. — District 3)

APPENDIX A. INDIAN TRIBE, AGENCY AND ELECTED OFFICIALS COORDINATION A-48



FINAL SEIS

KEYSTONE XL PROJECT

Steve Perry (Lyman Co.)

Thomas J. Radway (Haakon Co. — District 3)
Leslie Reuer (Lyman Co.)

Kim Richards (Butte Co. — District 3)

Marty Roghair (Jones Co. — District 3)
Clifford Schroeder (Tripp Co. — District 5)
Ted Seaman (Meade Co. — District 4)

Nebraska

Jeftrey Bauman (Colfax Co.)

Allan Bentley (Antelope — District 3)
Max Birkel (Butler Co. — District 4)
John Culver (Seward — District 4)
Michael Dux (Jefferson — District 3)
Jerry Engdahl (Platte Co. — District 6)
Whitney Fleischman (Seward — District 3)
Diana Garske (Seward — District 2)
Gene Gausman (Seward Co. — District 1)
Roger Glawatz (Seward — District 5)
Jerry Heard (Colfax Co.)

Janet Hennig (Saline Co.)

Eli Jacob (Antelope Co. — District 2)
Gregory Janak (Butler Co. — District 6)
Russ Karpisek (Saline Co.)

Dennis Kment (Stanton Co. — District 2)
Marvin Kohout (Saline Co.)

Tony Krafka (Butler Co. — District 2)
Stephanie Krivohlavek (Saline Co.)

Gary Snook (Haakon Co. — District 2)
Charles Verhulst (Harding Co. — District 4)
Dean Wagner (Harding Co. — District 3)
Lori Waldron (Jones Co. — District 1)
Frank Walton (Butte Co. — District 5)
Talbot Wieczorek (Meade Co. — District 3)

Robert Lloyd (Platte Co. — District 5)
Willis Luedke (Saline Co.)

David Mach (Butler Co. — District 1)
Gerald Micek (Platte Co. — District 2)
Thomas Martens (Platte Co. — District 1)
Christian Ohl (Madison Co. — District 2)
Hollie Olk (Platte Co. — District 7)

Ronald Pfeifer (Platte Co. — District 4)
Gale Pohlmann (Jefferson Co. — District 2)
David Potter (Butler Co. — District 7)

Jim Prauner (Madison Co. — District 3)
Dean Smith (Antelope Co. — District 1)
Ron Schmidt (Madison Co. — District 1)
Mark Schoenrock (Jefferson Co. — District 1)
James Scow (Platte Co. — District 3)
Kevin Slama (Butler Co. — District 3)
Scott Steager (Butler Co. — District 5)

Gil Wigington (Colfax Co.)
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APPENDIX B
WESTERN AREA POWER ADMINISTRATION
STANDARD CONSTRUCTION AND
MITIGATION PRACTICES
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APPENDIX B. WESTERN AREA POWER ADMINISTRATION STANDARD CONSTRUCTION AND

MITIGATION PRACTICES

Table B-1. Western Area Power Administration Standard Construction and Mitigation Practices

Ref. #

Standard Practices

SCP 1

SCP 2

SCP 3

SCP 4

SCP 5

SCP 6

SCP 7

SCP 8

The contractor shall limit the movement of its crews and equipment to the ROW, including access routes. The contractor shall limit
movement on the ROW to minimize damage to grazing land, crops, or property, and shall avoid unnecessary land disturbance.

When weather and ground conditions permit, the contractor shall obliterate contractor-caused deep ruts that are hazardous to farming
operations and to movement of equipment. Such ruts shall be leveled, filled, and graded, or otherwise eliminated in an approved manner.

In hay meadows, alfalfa fields, pastures, and cultivated productive lands, ruts, scars, and compacted soils shall have the soil loosened and
leveled by scarifying, harrowing, discing, or other approved methods. Damage to ditches, tile drains, terraces, roads, and other features of
the land shall be corrected. Before final acceptance of the work in these agricultural areas, ruts shall be obliterated, and trails and areas that
are hard-packed as a result of contractor operations shall be loosened, leveled, and reseeded. The land and facilities shall be restored as
nearly as practicable to their original conditions.

Water bars or small terraces shall be constructed across ROW and access roads when needed to prevent water erosion and to facilitate
natural revegetation.

The contractor shall comply with applicable federal, state, and local environmental laws, orders, and regulations. Prior to construction,
supervisory construction personnel and heavy equipment operators will be instructed on the protection of cultural and ecological resources.

The contractor shall exercise care to preserve the natural landscape, and shall conduct its construction operations to prevent any
unnecessary destruction, scarring, or defacing of the natural surroundings in the vicinity of the work. Except where clearing is required for
permanent works, construction roads, or excavation operations, trees, native shrubbery, and vegetation shall be preserved and shall be
protected from damage by the contractor's construction operations and equipment. To the extent practicable considering the need to protect
transmission lines form encroaching vegetation and vegetation hazards (especially trees) edges of clearings and cuts through tree,
shrubbery, or other vegetation would be irregularly shaped to soften the visual impact of straight lines within the ROW.

On completion of the work, work areas shall be scarified or left in a condition that would facilitate natural revegetation, provide for proper
drainage, and prevent erosion. The contractor would repair damages resulting from the contractor's operations. Newly created access
roads will be left to revegetate to height that still allows vehicle passage.

Construction staging areas shall be located and arranged in a manner to preserve trees and vegetation to the maximum practicable extent.
Staging areas will not be placed within wetlands, including fen wetlands, riparian communities, or in proximity to surface waters. On
abandonment, storage and construction buildings, including concrete footings and slabs, and construction materials and debris shall be
removed from the site. The area shall be regraded as required so that surfaces drain naturally, blend with the natural terrain, and are left in
a condition that will facilitate natural revegetation, provide for proper drainage, and prevent erosion.

Borrow pits shall be excavated so that water will not collect and stand. Before being abandoned, the sides of borrow pits shall be brought to
stable slopes, with slope intersections shaped to carry the natural contour of adjacent undisturbed terrain into the pit or borrow area, giving a
natural appearance. Waste piles shall be shaped to provide a natural appearance. No waste piles will occur on Forest Service Lands.
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Table B-1. Western Area Power Administration Standard Construction and Mitigation Practices

Ref. #

Standard Practices

SCP 9

SCP 10

SCP 11

SCP 12

SCP 13

SCP 14

SCP 15

SCP 16

SCP 17

SCP 18

Construction activities shall be performed by methods that will prevent entrance, or accidental spillage, of solid matter contaminants, debris,

other objectionable pollutants and wastes into streams, flowing or dry watercourses, lakes, and underground water sources. Pollutants and

waste include, but are not restricted to refuse, garbage, cement, concrete, sanitary waste, industrial waste, oil and other petroleum products,
aggregate processing tailing, mineral salts, and thermal pollution.

Dewatering work for structure foundations or earthwork operations adjacent to, or encroaching on, streams or watercourses, shall be
conducted in a manner to prevent muddy water and eroded materials from entering the streams or watercourses by construction of
intercepting ditches, bypass channels, barriers, settling ponds, or by other approved means. Dewatering shall comply with applicable state
requirements.

Excavated material or other construction materials shall not be stockpiled or deposited near or on stream banks, lake shorelines, or other
watercourse perimeters where they can be washed away by high water or storm runoff, or can encroach upon the actual watercourse itself.

Waste waters from construction operations shall not enter streams, watercourses, or other surface waters without the appropriate permits
and proper implementation of applicable permit conditions, including but not limited to use of turbidity control methods as settling ponds,
gravel-filter entrapment dikes, approved flocculating processes, or other approved methods. Waste waters discharged into surface waters
shall be essentially free of settleable material. For the purpose of these practices, settleable material is defined as material that will settle
from the water by gravity during a 1-hour quiescent detention period.

The contractor shall use practicable methods and devices that are reasonably available to control, prevent, and otherwise minimize
discharges of air contaminants.

The emission of dust into the air will not be permitted during the handling and storage of concrete aggregate, and the contractor shall use
methods and equipment as necessary for the collection and disposal, or prevention, of dust. The contractor's methods of storing and
handling cement and pozzolans shall include means of controlling air discharges of dust.

Equipment and vehicles that show excessive emissions of exhaust gases due to poor engine adjustments, or inefficient operating conditions,
shall not be operated until repairs or adjustments are made.

The contractor shall prevent nuisance to persons or damage to crops, cultivated fields, and dwellings from dust originating from his
operations. Oil and other petroleum derivatives shall not be used for dust control. Speed limits shall be enforced, based on road conditions,
to reduce dust problems.

To avoid nuisance conditions due to construction noise, internal combustion engines shall be fitted with an approved muffler and spark
arrester.

Burning or burying waste materials on the ROW or at the construction site will be permitted if allowed by local regulations. The contractor
shall remove all other waste materials from the construction area. All materials resulting from the contractor's clearing operations shall be
removed from the ROW. No waste materials can be buried on NFS lands.
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Table B-1. Western Area Power Administration Standard Construction and Mitigation Practices

Ref. # Standard Practices

SCP 19 The contractor shall make necessary provisions in conformance with safety requirements for maintaining the flow of public traffic, and shall
conduct its construction operations to offer the least possible obstruction and inconvenience to public traffic.

SCP 20 Western will apply necessary mitigation to eliminate problems of induced currents and voltages onto conductive objects sharing a ROW, to
the mutual satisfaction of the parties involved.

SCP 21 Structures will be carefully located to avoid sensitive vegetative conditions, including wetlands, where practical. Wetlands will be crossed at
a feasible location for the construction contractor and in an area where the least amount of damage would occur to the wetland community.
If necessary, Western would obtain the appropriate permits from the USACE.

SCP 22 No disturbance of vegetation will occur within 100 feet of a stream, except for hazard trees. No fueling, staging or storage areas would be
placed within 100 feet of wetlands, streams or riparian areas. Where possible, vehicles should avoid crossing hydric soils.

SCP 24 Topsoil will be removed, stockpiled, and respread at heavily disturbed areas not needed for maintenance access.

SCP 25 Disturbed areas not needed for maintenance access will be reseeded using mixes approved by the landowner or land management agency.

SCP 26 Erosion control measures will be implemented on disturbed areas, including areas that must be used for maintenance operations (access
ways and areas around structures).

SCP 27 The minimum area will be used for access ways (generally 12 to 16 feet wide, except where roadless construction is used).

SCP 28 Leveling and benching of structure sites will be the minimum necessary to allow structure assembly, erection, and maintenance.

SCP 29 ROW will be located to use the least steep terrain.

SCP 30 Careful structure location will ensure spanning of narrow flood prone areas.

SCP 31 Structures will not be sited on potentially active faults.

SCP 32 Structure sites and other disturbed areas will be located at least 100 feet, where practical, from rivers, streams (including ephemeral
streams), ponds, lakes, and reservoirs.

SCP 33 New access ways will be located at least 100 feet, where practical, from rivers, ponds, lakes, and reservoirs.

SCP 34 At crossings of perennial streams by new access ways, culverts of adequate size to accommodate the estimated peak flow of the stream will
be installed. Construction areas will minimize disturbance of the stream banks and beds during construction. The mitigation measures listed
for soil/vegetation resources will be performed on areas disturbed during culvert construction.

SCP 35 If the banks of ephemeral stream crossings are sufficiently high and steep that breaking them down for a crossing would cause excessive

disturbance, culverts will be installed using the same measures as for culverts on perennial streams, and the applicable USAGE permits
would be obtained.
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Table B-1. Western Area Power Administration Standard Construction and Mitigation Practices

Ref. # Standard Practices

SCP 36 Blasting will not be allowed.

SCP 37 Power line structures will be located, where practical, to span small occurrences of sensitive land uses, such as cultivated areas. Where
practicable, construction access ways will be located to avoid sensitive conditions.

SCP 38 ROW will be purchased at fair market value and payment will be made of full value for crop damages or other property damage during
construction or maintenance.

SCP 39 The power line will be designed to minimize noise and other effects from energized conductors.

SCP 41 Crossing of operating railroads by construction vehicles or equipment in a manner that would cause delays to railroad operations will be
avoided. Construction will be coordinated with railroad operators. Conductors and overhead wire string operations would use guard
structures to eliminate delays.

SCP 42 Before construction, Western will perform a Class Ill (pedestrian) cultural survey on areas to be disturbed, including structure sites and new
access ways. These surveys will be coordinated with the appropriate landowner or land management agency, the State Historic
Preservation Officer and Indian Tribe if on tribal lands. The survey reports and recommendations will be reviewed with the State Historic
Preservation Offices and other appropriate agencies, and specific mitigation measures necessary for each site or resource will be
determined. Mitigation may include careful relocation of access ways, structure sites, and other disturbed areas to avoid cultural sites that
should not be disturbed, or data recovery.

SCP 43 The contractor will be informed of the need to cease work in the location if cultural resource items are discovered.

SCP 44 Construction activities will be monitored or sites flagged to prevent inadvertent destruction of cultural resource for which the agreed
mitigation was avoidance.

SCP 45 Construction crews will be monitored to the extent possible to prevent vandalism or unauthorized removal or disturbance of cultural artifacts
or materials from sites where the agreed mitigation was avoidance.

SCP 46 If cultural resources that were not discovered during the Class Il survey are encountered during construction, ground disturbance activities
at that location will be suspended until the provisions of the National Historic Preservation Act have been carried out.

SCP 47 Construction activities will be monitored or significant locations flagged to prevent inadvertent destruction of paleontological resource for
which the agreed mitigation was avoidance.

SCP 48 Clearing for the access road will be limited to that necessary to permit the passage of equipment, and the safe construction, operation and
maintenance of the line.

SCP 49 The access road will follow the lay of the land rather than a straight line along the ROW where steep topography would result in a higher

disturbance.

Source: Western Area Power Administration. 2013. Granby Pumping Plant Switchyard — Windy Gap Substation Transmission Line Rebuild, Grand County, Colorado
DOE/EIS-0400. Final Environmental Impact Statement. June 2013. Available online at https://www.energy.gov/nepa/downloads/eis-0400-final-environmental-impact-
statement. Accessed February 15, 2019.

ROW = right-of-way; SCP = Standard Construction Practice; USACE=U.S. Army Corps of Engineers
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APPENDIX C. TRANSMISSION LINE POPULATION DATA

Table C-1. Minority Population and Population below Poverty Level for Census Block Groups within Two Miles of
Transmission and Distribution Lines

SI3S TvNIH

Minority Population Population Below Poverty Level
Square Percentage of State Percentage of State
County Census Block Group miles Population Percentile Population Percentile

Montana

Dawson 300210001001 1,209.33 5% 30t 30% 42nd
Fallon 300250001001 1,609.43 2% 11th 35% 56t
McCone 300559540001 2,671.55 12% 67t 26% 32nd
Phillips 300710602004 2,016.10 24% 87t 37% 58t
Phillips 300710602003 3,191.59 22% 86t 37% 59th
Prairie 300790001001 1,742.56 4% 24t 37% 58th
Valley 301051001001 1,596.84 6% 36t 28% g
Valley 301059406001 470.82 13% 731 35% 55t
Valley 301059406003 61.09 5% 29t 19% 15t
Valley 301051001002 1,799.96 5% 29t 21% 19t
South Dakota

Gregory 460539711001 367.43 10% 52nd 34% 59th
Gregory 460539711002 14.90 10% 50t 51% 83
Gregory 460539712002 413.86 9% 49t 33% 59th
Haakon 460559601001 46.45 6% 36t 42% 75t
Haakon 460559601002 1,780.65 15% 68t 52% 83
Harding 460639687001 2,677.56 5% 26t 31% 53rd
Jackson 460719611001 792.08 7% 39t 26% 42nd
Jones 460750916001 971.62 5% 27t 41% 74t
Meade 460930205002 1,314.58 3% 15t 49% 81st
Perkins 461059683001 1,349.52 5% 29t 27% 45t
Perkins 461059683002 1,532.86 4% 25t 40% 72nd
Tripp 461239716002 803.31 25% 79t 36% 64t
Tripp 461239716001 781.42 2% 11t 35% 62nd
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Minority Population Population Below Poverty Level
Square Percentage of State Percentage of State
County Census Block Group miles Population Percentile Population Percentile

Nebraska

Antelope 310039796001 200.24 7% 33 36% 66t
Butler 310239676002 61.21 1% 4t 23% 39th
Butler 310239676003 93.69 4% 19th 26% 47t
Colfax 310379646003 36.11 3% 14th 31% 57t
Holt 310899740001 574.88 1% 4t 19% 32nd
Holt 310899742001 117.90 5% 22nd 28% 50t
Jefferson 310959636003 234.05 5% 26t 22% 37th
Platte 311419651003 144.03 7% 33 25% 45t
Saline 311519607001 88.27 10% 44t 17% 28t
Seward 311599604002 114.59 10% 42nd 33% 62nd
Seward 311599604001 74.57 1% gt 13% 19th

¢0
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Acronyms
Acronym Definition
°C Degrees Celsius
cfs cubic feet per second
APE area of potential effect
BLM Bureau of Land Management
CEQ Council on Environmental Quality
CFR Code of Federal Regulations
CMRP Construction Mitigation and Reclamation Plan
Department U.S. Department of State
dilbit diluted bitumen
DRA drag reducing agent
EA Environmental Assessment
EIS Environmental Impact Statement
ERP Emergency Response Plan
FBI Federal Bureau of Investigation
FR Federal Register
GIS geographic information system
GREET Greenhouse Gases, Regulated Emissions, and Energy Use in Transportation
HDD horizontal directional drill
IEA International Energy Agency
IPCC Intergovernmental Panel on Climate Change
Keystone Keystone LP
MAR Mainline Alternative Route
NEPA National Environmental Policy Act
NGO non-governmental organization
NRHP National Register of Historic Places
OSLTF Oil Spill Liability Trust Fund
PHMSA Pipeline and Hazardous Materials Safety Administration
ROW right-of-way
RUS Rural Utilities Service
SCADA Supervisory Control and Data Acquisition
SDS Safety Data Sheet
SEIS Supplemental Environmental Impact Statement
TSA Transportation Security Administration
U.S. United States
USACE U.S. Army Corps of Engineers
USC U.S. Code
USEPA U.S. Environmental Protection Agency
USFWS U.S. Fish and Wildlife Service
WAPA Western Area Power Administration
WCSB Western Canadian Sedimentary Basin
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APPENDIX D — COMMENT RESPONSE DOCUMENT

D.1 INTRODUCTION

The United States (U.S.) Department of State (Department) published the 2019 Draft Supplemental
Environmental Impact Statement (SEIS) for the Keystone XL Project on October 4, 2019. This SEIS
supplements the Department’s 2014 Final Supplemental Environmental Impact Statement for the
Keystone XL Project (2014 Keystone XL Final SEIS), considers the direct, indirect and cumulative
impacts related to changes in the Project since 2014 and incorporates the following updated information
and new studies:

e Update to the market analysis considering the effects of current market conditions and the
viability of the proposed Keystone XL Project.

e Analysis of the Mainline Alternative Route (MAR), including existing resources, the potential for
environmental impacts, and identification of any potential mitigation measures to address
environmental impacts.

e New information related to the Keystone XL Project, including studies conducted of the proposed
Keystone XL pipeline’s crossing of the Missouri River (a site-specific risk assessment conducted
for the Missouri River crossing and the U.S. Army Corps of Engineers (USACE) Missouri River
scour analysis), sensitive species surveys and agency data, and findings of cultural surveys
completed since 2014.

e Revised methodology and analysis for greenhouse gas emissions using recently published
lifecycle greenhouse gas emissions studies for Western Canadian Sedimentary Basin (WCSB)
and other crude oils as well as the Greenhouse Gases, Regulated Emissions, and Energy Use in
Transportation (GREET) Model, and reevaluation of projected cumulative emissions using
updated crude oil production and consumption estimates (e.g., U.S. Energy Information
Administration, Canadian Association of Petroleum Producers, and Canada National Energy
Board projections). The analysis also considers recent climate change reports, including the
U.S. Global Change Research Program’s Fourth National Climate Assessment and the
Intergovernmental Panel on Climate Change (IPCC) Special Report on Global Warming of
1.5 degrees Celsius (°C).

e Revised methodology for accidental releases, including updated modeling to account for industry-
and Keystone-specific incident history since 2014, the latest findings and research related to
accidental release of crude oil, an updated analysis of potential for impacts from overland spills to
sensitive resources along the entire alignment, and an updated analysis of potential for impacts to
downstream receptors within 40 river-miles from the pipeline along connected hydraulic pathways.

e Additional supporting analysis of electrical transmission and distribution lines required to support
pipeline operations, including existing resources, the potential environmental effects, and
identification of any potential mitigation measures to address the adverse environmental effects.

The Bureau of Land Management (BLM), Rural Utilities Service (RUS), Western Area Power
Administration (WAPA) and USACE will use findings in the Final SEIS among other information in
consideration of their Federal Decisions:

e BLM’s Federal Decision includes whether to approve, approve with modification or deny
issuance of a right-of-way (ROW) grant and Temporary Use Permit to Keystone under Section 28
of the Mineral Leasing Act for the proposed Keystone XL pipeline, and if approved, under what
terms and conditions. The ROW grant and Temporary Use Permit would cover the 44.4 miles of
BLM land in Montana and the lands administered by USACE.
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o  WAPA’s Federal Decision includes whether to approve or deny electric cooperative
interconnection requests and to complete any necessary work to WAPA’s infrastructure to
accommodate the interconnections. These interconnection requests are for Pump Station 9
through 13 in Montana and Pump Station 17 through 19 and 21 in South Dakota.

e RUS’s Federal Decision includes whether to provide federal financing to electric cooperatives for
the construction, operation and improvement of electric transmission and generation facilities in
rural areas. This includes electric cooperatives in South Dakota which have applied for RUS
financing for the construction of power lines to deliver power to Pump Stations 15 through 21.

e USACE’s Federal Decision is whether USACE may allow the BLM to include 1.88 miles of
federal land administered by USACE for the Fort Peck Project in a ROW granted by BLM to
Keystone for the installation of the proposed Keystone XL Pipeline on Fort Peck Project land.
USACE also anticipates receiving and acting upon applications submitted by Keystone pursuant
to Section 404 of the Clean Water Act of 1972 (33 U.S. Code [USC] 1344).

The Department issued a Notice of Intent on December 3, 2018, announcing its intent to prepare a new
SEIS in response to the Federal District Court for the District of Montana order for the Department to
supplement the analysis in the 2014 Keystone XL Final SEIS relating to greenhouse gas emissions,
accidental release of crude oil, cultural resources, and market analysis. Consistent with the National
Environmental Policy Act (NEPA), the Department solicited public comments on the Draft SEIS during a
45-day public comment period beginning October 4, 2019 and closing November 18, 2019. The
Department considered comments received during the public comment period in the Final SEIS
document.

This Comment Response Document summarizes the 2019 Keystone XL Draft SEIS public review process
and provides information on and responses to, the comments received during the 45-day public comment
period on the Draft SEIS. The Comment Response Document is organized into the following sections:

e Section D.2 presents an overview of the public review and comment process initiated by the
Department by announcing the availability of the Draft SEIS and soliciting public comments. It
also presents the number of comments submitted during the public comment period by entity,
submission method, and disposition of comment (either in support, against, or neutral to the
Proposed Action); and describes the processing and delineation of comments received.

e Section D.3 outlines the major themes associated with comments received during the comment
period.

e Section D.4 provides Department responses to the major themes outlined in Section D.3.
e Section D.5 lists the references cited in this appendix.

Appendix E of this SEIS provides copies of the formal comments received from federal agencies, Indian
tribes, elected officials and non-governmental organizations (NGOs). In addition, Appendix E includes a
copy of the oral comments transcribed during the October 29, 2019 public meeting in Billings, Montana
and provides sample notices regarding availability of the Draft SEIS and the public comment period. All
comments submitted online are available for viewing at www.regulations.gov by searching ID DOS-
2019-0033-0001.
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D.21

AGENCY AND PuBLIC REVIEW AND COMMENT PROCESS

Notifications, Distribution and Public Meeting

The Department published a Notice of Availability in the Federal Register (FR) (84 FR 53215) on
October 4, 2019 to announce availability of the Draft SEIS and to solicit public comments over a 45-day
period and announce a public meeting in Billings, Montana. The Department also placed Draft SEIS
notifications in the following newspapers:

Montana

Billings Gazette
Fallon County Times
Ranger-Review

The Terry Tribune
Philips County News

South Dakota

Rapid City Journal
Faith Independent Newspaper
The Pioneer Review

Lyman County Herald

Nebraska

Lincoln Journal Star

Omaha World Herald

Along with the FR and newspaper notifications, the Department sent letters to notify stakeholders and
potentially interested parties (see Table D-1). The notifications contained a link to an electronic version
of the document posted on the Department’s website and announced the availability of hard copies at
libraries along the pipeline route. Appendix E contains sample notifications.

Table D-1. Draft SEIS Notification

Notification Method Quantity
Letter 245
Newspaper 11
Library 26
Total Notifications 282

The distribution of the Draft SEIS included notifications to 11 federal elected officials, 67 Indian tribes,
36 state elected officials, 37 federal agencies (including regional offices), 2 state agencies, and 86 local
elected officials. The Department provided hard copies of the Draft SEIS to the BLM and U.S.
Environmental Protection Agency (USEPA) and to 26 libraries.
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As part of the review process, the Department hosted a public meeting for the Draft SEIS scheduled from
4:30 PM to 7:30 PM at the Billings Hotel & Convention Center in Billings, Montana. The meeting was
an open house format. The purpose of the meeting was to collect verbal, written and electronic comments
from members of the public and to provide an opportunity for members of the public to gain information
about the project and speak with Department representatives and subject matter experts.

D.2.2 Comment Submission Summary

The Department has considered all comments received on the Draft SEIS public comment period in the
Final SEIS document. Prior to this SEIS, the Department prepared a Draft Environmental Assessment
(EA) and Draft SEIS regarding the Mainline Alternative Route (MAR). Comments received on the MAR
Draft EA and MAR Draft SEIS were considered during preparation of the 2019 Keystone XL Draft SEIS.
This Appendix focuses on comments received during the 2019 public comment period. During the public
comment period, the Department received comments by means of the following submission methods:

e handwritten comments — mailed to the Department or submitted during the public meeting;
e c-mail comments — through e-mail to the Department;
o www.regulations.gov comments — submitted via www.regulations.gov; and

e oral comments — to a stenographer at the public meeting.

The public comment period closed on November 18, 2019 but the Department considered late comments
including 45 emailed comments and 308 mailed comments. The Department considers each individual’s
or entity’s submittal as one comment submission. Table D-2 provides a summary of the number of
comment submissions received by each entity type (i.e., elected official, federal agency, state agency,
tribal government, NGO or advocacy group, or the general public) and the type of submission (i.e.,
written, electronic or oral).

Table D-2. Comment Submission Method

Method
Entity TOTAL
Written E-mail Regulations.gov Oral

Elected Official 2 2 4 10 18
Federal Agency 0 2 2 0 4
State Agency 0 0 0 0 0
Tribal Government 4 3 11 3 21
NGO/Advocacy Group 8 3 40 3 54
General Public 353 1,152 1,097 13 2,615
TOTAL 367 1,162 1,154 29 2,712

Note: The total value includes instances of duplicate comment submissions; of the comments received, 28 comment
submissions were noted to be duplicates, meaning the same commenter submitted an identical comment via more
than one of the comment submission methods.

NGO = non-governmental organization
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NGOs and advocacy groups submitted campaigns that involved either a single submission backed by
numerous signatories or multiple submissions of the same comment. Table D-3 provides the NGO and
advocacy group names and the number of signatories for each campaign. There was a total of 165,249
signatories in opposition of the Proposed Action. No campaigns were received in support of the Proposed
Action.

Table D-3. Non-Governmental Organizations and Advocacy Groups

Group Name Number of Signatories
Action Network 1,150
350.0rg 19,480
350 Montana 63
Bold Nebraska 7,451
Center for Biological Diversity 20,068
Climate Writers 6
CREDO Action 33,222
Families for a Liveable Climate 8
Friends of the Earth 36,996
Indigenous Environmental Network 1,132
Native American Rights Fund 85
Natural Resources Defense Council 33,063
Oil Change International 1,891
Oil Change U.S. 10,340
Unnamed Group 294
TOTAL SIGNATORIES 165,249

D.2.3 Processing and Delineation of Comments

As indicated in Table D-2, the Department received a total of 2,712 comment submissions. The
Department first processed the comments by recording the commenter name and organization, date of
submission and method of submission. The Department reviewed each submission to determine its
general tone or disposition (support, opposition or neutral). Table D-4 presents the number of
submissions, categorized as either in support of the Proposed Action, in opposition to the Proposed
Action or neutral. The Department characterized a submission as neutral if it did not have a supportive or
oppositional tone, such as a submission that only requested a hardcopy of the document or to be added to
the distribution list.

Table D-4. Comment Submission Tone

Comment Submission Tone Quantity
In Opposition 2,284
In Support 100
Neutral 328
TOTAL SUBMISSIONS 2,712
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The Department continued to process each submission by delineating individual or unique comments
contained within the submission. For example, if a member of the public submitted one letter regarding
the Draft SEIS that contained one comment on the public comment period, three comments on the
accidental release methodology and two comments on the market analysis, the submission was treated as
containing six unique comments. Therefore, the total number of comments when delineated by topic
received on the Draft SEIS is greater than the number of submissions presented in Table D-2, as many
submissions include multiple unique comments. Section D.3 provides a discussion of the major topics
(themes) and sub-themes received during the comment period on the Draft SEIS.
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D.3 MAJOR COMMENT THEMES

Based on a review of all the comment submissions, the Department developed “major comment themes”
to facilitate an effective way to respond to the comments with detailed information and a focused
discussion without redundancy. For example, commenter A may generally question the need for the
project; commenter B may question Keystone’s need, specifically referencing the projected decline in
global oil demand in Section 1.4 of the SEIS under the Sustainable Development Scenario; and
commenter C may question the accuracy of the market conditions assessment cited to provide a basis for
the need. The “Purpose and Need” theme would contain a detailed response collectively addressing each
of these related comments, while providing commenter A with perhaps more information regarding the
purpose and need than their original comment would necessitate.

Table D-5 presents the major themes and sub-themes in which the Department received substantive
comments. This table also provides the location(s) in the SEIS where the topic is discussed and lists
comment sub-themes related to the central topic.

As shown in Table D-5, the Department further divided most themes into sub-themes, to assist in
organizing and responding to the wide range of comments received under each broad theme. For
example, comments regarding the overall methodology used for the accidental releases analysis are
addressed under ACR Sub-theme 5-3 — Methodology and Assumptions. Other comments express concerns
related to potential impacts to water resources in the event of a spill, and these are addressed under ACR
Sub-theme 5-9 — Impacts to Water Quality. Thus, the Department classified each substantive comment
with a major theme, as well as the relevant sub-theme(s). Section D.4 of this document includes detailed
responses to each of the themes and sub-themes presented in Table D-5.

Table D-5. Major Comment Themes

Theme SEIS Location Sub-Themes

o General (1-0)
o NEPA Process (1-1)
o Quality of 2014 SEIS and Request for a New Analysis (1-1a)
o Quality of the Current SEIS Analysis (1-1b)
Chapter 1 e Public Outreach General (INV) (1-2)
e Public Comment Period (INV) (1-2a)
e Public Meeting (INV) (1-2b)
e Consultation with Tribes (INV) (1-2c)
o Market Conditions (MKT) (1-3)
¢ Pipeline Alignment (2-1)

Purpose and Need
(P&N)

Proposed Action

(PRO) o Construction (2-2)
e Decommissioning (2-3)
Nicmgtives Chapter 2 o Alternatives Dismissed (e.g., renewables) (2-4)
(ALT) e Alternatives Development (2-5)
Affected Environment Chapters 3, 6 * Data Sources (3-0)
(AFF)
Land Use, Recreation and Sections 3.2, 4.2, 5.5.2,  * Conclusions (4-2)
Visual Resources 6.4.7
(LAN)
Air Quality Sections 3.4, 4.4,55.4  * Conclusions (4-4)
(AIR)
Water Resources Sections 3.6, 4.6,55.6, ° Impact Methodology and Assumptions (4-6a)
(WAT) 6.4.2.6.4.3 e Conclusions (4-6b)

o Aquifers (4-6c)
e HDD and Frac-Out (4-6d)
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Table D-5. Major Comment Themes

Theme SEIS Location Sub-Themes
Biological Resources Sections 3.7,4.7,5.5.7, ° Impact Methodology (4-72a)
(BIO) 6.4.4,6.4.5,6.4.6 * Conclusions (4-7b)
* Protected Species Impacts (4-7c)
Socioeconomics and Sections 3.8, 4.8, 5.5.8, * Impact Methodology and Assumptions (4-8a)
Environmental Justice 6.4.9 * Conclusions (4-8b)
e Eminent Domain (4-8c)
(SOC) o Impacts to Tribal Resources of Significance (e.g., Ponca Trail

Cultural Resources
(CUL)

Greenhouse Gases
(GHG)

Accidental Releases
(ACR)

Electrical Power
Infrastructure
(EPI)

Cumulative Impacts
(CEA)

Sections 3.9, 4.9, 5.5.9,
6.4.10

Sections 3.10, 4.10,

5.5.10

Chapter 5

Chapter 6

Chapter 7

of Tears, Sacred Sites) (4-8d)

Impacts to Tribal Way of Life (4-8e)

SOC Sub-Theme — Economy (4-8f)

SOC Sub-Theme — Jobs (4-8g)

Study Area (3-9a)

Impact Methodology and Assumptions (4-9a)
Conclusions (4-9b)

Programmatic Agreement (4-9c)

Tribal Involvement (4-9d)

Unsurveyed Locations (4-9e)

General (3-10)

Impact Methodology and Assumptions (4-10a)
Conclusions (4-10b)

Lifecycle Emissions (4-10c)

Climate Change Effects (4-10d)

General (5-0)

Guiding Principles, Policies, Regs and Laws (5-1)
Methodology and Assumptions (5-2)

TC Energy?® Track Record on Spills and Cleanup (5-3)
Conclusions (5-4)

Mitigation, Response and Remediation (5-5)
Pipeline Safety (5-6)

Human Health and Safety (5-7)

Impacts to Water Quality (5-8)

Impacts to Tribal Rights and Resources (5-9)
Drinking Water Intake (5-10)

Riverbed Scour and Sufficiency of Burial Depth (5-11)
Proposed Infrastructure (6-0)

Suggested Clarification to Analysis (6-1)
Socioeconomics (6-2)

Tribal Lands (6-3)

Avian Collisions (6-4)

Study Area (7-1)

e Impact Methodology and Assumptions (7-2)

e Conclusions (7-3)

o Other Pipelines and Contribution to GHG (7-4)

2 Formerly TransCanada

HDD = horizontal directional drill; NEPA = National Environmental Policy Act; SEIS = Supplemental
Environmental Impact Statement
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D.4 THEMATIC COMMENT RESPONSES

This section provides a summary of each major comment theme identified in Table D-5, and a synopsis of
substantive comments received for the related sub-themes. The Department provides a response to each
sub-theme that includes references to relevant information presented in the SEIS and to document any
changes incorporated into the Final SEIS as a result of the comments. Appendix E of the SEIS presents
the formal submissions from federal agencies, Indian tribes, elected officials and NGOs. In addition, all
comments submitted online are available for viewing at www.regulations.gov by searching ID DOS-
2019-0033-0001. Commenters can refer to the theme and sub-theme topics in this Appendix to view
Department responses.

D.4.1 Purpose and Need (P&N)

The Department received comments related to the purpose and need for the project. This included
comments regarding the NEPA process, general quality of the SEIS document and the market analysis,
public outreach, and consultation with tribes. A majority of these comments involved general support or
opposition of the proposed project.

Theme SEIS Location Sub-Themes

o General (1-0)
e NEPA Process (1-1)
¢ Quality of 2014 SEIS and Request for a New Analysis (1-1a)
o Quality of the Current SEIS Analysis (1-1b)
Chapter 1 o Public Outreach General (INV) (1-2)

Purpose and Need

(R e Public Comment Period (INV) (1-2a)
e Public Meeting (INV) (1-2b)
o Consultation with Tribes (INV) (1-2c)
o Market Conditions (MKT) (1-3)
P&N Sub-Theme — General (1-0)
Synopsis:

These comments were general in nature and were related to opposition to or support of the Project.
Opposing comments talked about the Project’s history of strong project opposition, question the need of
the Project, expressed concerns of the United States’ dependence on oil and allowance of a foreign entity
to use eminent domain, and cited general environmental, cultural, human health, and tribal concerns if the
Project were approved. Those in favor of the Project cite local and regional economic benefits of the
Project, the role of the Project in achieving national energy security, and environmental and safety
benefits of pipeline transport versus rail and tanker.

Commenters also questioned whether the Project is within the national interest and how the Project
determination changed from not being within the national interest during the Obama administration to
being within the national interest during the Trump administration. Commenters additionally questioned
whether the Project is in the national interest based on foreign ownership of the pipeline.

Commenters also provided general opposition comments regarding fracking, the natural gas industry,
effects of brine spills and opposition to other crude oil pipelines.

Response:

The NEPA process seeks to include environmental, cultural and socioeconomic considerations into any
federal agency planning or undertaking. This SEIS is prepared to objectively assess the potential impacts
of the Project to provide decision-makers and other stakeholders with information needed to understand
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any potentially significant environmental impacts resulting from an action, including mitigation and
conservation measures warranted to protect a resource or minimize impact to a resource. Analyses are
based on best available data and surveys conducted, and academic and agency research and reports to
characterize the resources present within the Project area (region of influence), the potential for adverse
effects, and where possible, best management practices are incorporated into the design of the Project
and/or mitigation measures are included to reduce potential for adverse impacts.

Regarding comments in opposition to and in favor of the Project, the Department understands the
opposing viewpoints on whether this Project should proceed and appreciates the public input in the NEPA
process. The SEIS incorporates the best available data in documenting existing resources and to
determine the potential adverse and beneficial effects on resources from the construction, operations and
maintenance of the pipeline. This includes an updated analysis of greenhouse gas and climate change
(see Section 3.10 and 4.10 of this SEIS) and accidental release of crude oil (see Chapter 5) to include
updated incident rates, consideration of water intakes and tribal resources, and new information such as
scour analysis along the Missouri River. Greenhouse Gases (GHG) and Accidental Release (ACR)
themes and responses have additional information regarding specific comments received on these topics.
This SEIS discloses both the potential for adverse and beneficial effects from construction and operation
of the proposed pipeline (Chapter 4) and the probability and extent of impacts in the event of an
accidental release of crude oil (Chapter 5), including consideration of both industry and TC Energy
(formerly TransCanada) incident history. Section 4.8 of this SEIS and Section 4.10 and Appendix O of
the 2014 Keystone XL Final SEIS contains a discussion of socioeconomic effects, including tax benefits
and creation of jobs. Chapter 8 of this SEIS contains a summary of conservation measures Keystone has
committed to minimize the potential for adverse effects. The Department considers comments received
during the Draft SEIS comment period regarding fracking, the natural gas industry, effects of brine spills,
and opposition to other crude oil pipelines unrelated to the proposed Project, and therefore, out of scope
for consideration in the SEIS.

Regarding the national interest, the issuance of a new cross-border permit for the Keystone XL pipeline
by the President on March 29, 2019, revoked the 2017 permit, national interest determination and record
of decision for the Keystone XL pipeline.

See the Alternatives (ALT) theme and 2-4 and 2-5 sub-themes for comments and responses related to
consideration of renewable energy and transportation by rail as alternatives to the proposed pipeline.

P&N Sub-Theme — NEPA Process (1-1)

Synopsis:

Commenters questioned the validity of the NEPA process under political pressures and the timing of
Keystone’s need to build the pipeline.

Response:

The Department prepared this SEIS consistent with NEPA. Table 1-2 in this SEIS outlines the summary
of major actions, including highlights of the NEPA process related to the proposed Keystone XL pipeline.
The original permit application was submitted by Keystone in 2008 with subsequent NEPA analysis and
field studies occurring over an 11-year span.
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P&N Sub-Theme — Quality of the 2014 SEIS and Request for a New Analysis (1-1a)

Synopsis:

Comments on the Draft SEIS stated the analysis did not incorporate new information or studies. They
referred to the 2018 U.S. District Court for the District of Montana ruling regarding deficiencies of the
2014 Keystone XL Final SEIS and the need for a new analysis.

Response:

The proposed route in Montana, South Dakota and Nebraska (excluding the MAR) is largely unchanged
from what was presented in the 2011 Final Environmental Impact Statement (EIS), except for minor route
modifications. Those minor shifts are described in 2014 Keystone XL Final SEIS Table 2.1-2. Asa
result, the Department decided to prepare a focused supplemental NEPA document to include analysis of
changes in the Project since 2014 and new information to address the four deficiencies identified by the
U.S. District Court for the District of Montana: the effects of current oil prices, cumulative effects of
greenhouse gas emissions, cultural resources, and accidental release modeling.

Specifically (as stated in Chapter 1), the SEIS includes the following updated information and new
studies:

e Update to the market analysis considering the effects of current market conditions and the
viability of the proposed Keystone XL Project.

e Analysis of the MAR, including existing resources, the potential for environmental impacts, and
identification of any potential mitigation measures to address environmental impacts.

e New information related to the Keystone XL Project, including studies conducted of the proposed
Keystone XL pipeline’s crossing of the Missouri River (a site-specific risk assessment conducted
for the Missouri River crossing and the USACE Missouri River scour analysis), sensitive species
surveys and agency data, and findings of cultural surveys completed since 2014.

e Revised methodology and analysis for greenhouse gas emissions using recently published
lifecycle greenhouse gas emissions studies for WCSB and other crude oils as well as the GREET
Model, and reevaluation of projected cumulative emissions using updated crude oil production
and consumption estimates (e.g., U.S. Energy Information Administration, Canadian Association
of Petroleum Producers, and Canada National Energy Board projections). The analysis also
considers recent climate change reports including the U.S. Global Change Research Program’s
Fourth National Climate Assessment and the IPCC Special Report on Global Warming of 1.5°C.

e Revised methodology for accidental releases, including updated modeling to account for industry
and Keystone-specific incident history since 2014, the latest findings and research related to
accidental release of crude oil, an updated analysis of potential for impacts from overland spills to
sensitive resources along the entire alignment, and an updated analysis of potential for impacts to
downstream receptors within 40 river-miles from the pipeline along connected hydraulic
pathways.

e Additional supporting analysis of electrical transmission and distribution lines required to support
pipeline operations, including existing resources, the potential environmental effects, and
identification of any potential mitigation measures to address the adverse environmental effects.

This Final SEIS has also been updated to include additional information received during the public
comment period. This includes additional information regarding the tribal consultation process (see SEIS
Section 3.9 and P&N sub-theme 1-2c¢), the market analysis (see SEIS Section 1.5 and P&N sub-theme 1-3),
tribal resources (see SEIS Sections 3.8 and 4.8 and SOC sub-themes 4-8d and 4-8¢), and the accidental
releases analysis (see SEIS Chapter 5 and ACR sub-themes 5-0 through 5-14). The Final SEIS also contains
conservation measures outlined within the USFWS Biological Opinion (see SEIS Section 4.7 and BIO
sub-theme 4-7¢).
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P&N Sub-Theme — Quality of the Current Draft SEIS (1-1b)

Synopsis:

Comments on the Draft SEIS suggested the 2019 document places too much emphasis on the MAR and
that the entire alignment should undergo a new analysis with updated studies and information. Comments
stated the Draft SEIS ignores all previous studies suggesting that the proposed Project will cause
devastating harm to the earth’s climate, to Indigenous communities along the pipeline route and
downstream of river crossings, and the analysis lacks consideration of historic properties, tribal sacred
sites, and burial grounds. A commenter also suggested that natural resource depletion should be analyzed
within the SEIS, considering the sustainability of the Project as it extracts and depletes natural resources.
A request was also made for the Department to revise and recirculate the SEIS for public comment based
on deficiencies.

Response:

Regarding scope of the new analysis in this SEIS, although the focus is on the MAR which had not been
previously analyzed in the 2014 Keystone XL Final SEIS, the Department also considered new
information which extended beyond the MAR including biological survey data, cultural resource surveys,
updates to incident rates and market conditions, and greenhouse gas and climate change (see P&N
sub-theme 1a for additional information). Additionally, throughout the NEPA process, the Department
worked with tribes to identify Traditional Cultural Properties, including sacred sites. This coordination
dates to the preparation of the original 2011 Keystone XL Final EIS and continues today through the
Programmatic Agreement. See response to SOC sub-themes 4-8d and 4-8e and CUL sub-theme 4-9¢
regarding impacts to tribal resources of significance and a discussion of the existing Programmatic
Agreement and response to P&N sub-theme 1-2c¢ regarding the history of tribal consultation.

Regarding natural resource depletion, Appendix N of the 2014 Keystone XL Final SEIS and Chapter 9 of
this SEIS contains a discussion of irreversible and irretrievable commitments of resources from
implementation of the proposed Project. This includes consideration of irreversible resource
commitments involving loss of the resource and the effect that the loss would have on future generations.
It also includes consideration of irretrievable resource commitments resulting from the loss of production
or harvest, or the use of renewable resources. Resources typically classified as non-renewable includes
minerals and those resource characteristics that are renewable only over long time spans, such as soil
productivity.

Regarding recirculation of the SEIS for public comment, the Department reviewed and considered all
substantive comments received during the public comment period. The Final SEIS has been edited to
reflect new information presented during the public comment period, as summarized within this
Appendix, however, the Department does not view the additional information presented in the Final SEIS
warrants further public comment periods of the SEIS document.

P&N Sub-Theme — Public Outreach General (1-2)

Commenters expressed general concern over the level of complexity and detailed information presented
in the SEIS, the ability for the general public to understand information presented in the SEIS, and the
inaccessibility of the public meeting. A commenter also stated that the Department’s outreach violated
the due process rights of landowners along the MAR and that landowners were not afforded the
opportunity to attend public meetings or were not allowed to attend official reviews during the Nebraska
Public Service Commission process.
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Response:

The level of information presented in the SEIS is meant to reflect the duty of federal agencies to take a
‘hard look’ at environmental consequences resulting from the proposed federal action for each agency.
This entails providing decision-makers and the interested public comprehensive information about
proposed Project’s impacts on environmental, cultural and socioeconomic conditions. The Department
has organized the SEIS in a manner to allow for public review of the document for those resources or
topics that are of the greatest interest to the reviewer. The Summary at the front of the document provides
a broad overview of information contained within and findings of the SEIS and is a great start for
members of the general public to gauge what areas of the document they may want to focus on to engage
in a deeper review of the analysis and findings. The following provides additional information by chapter
regarding the organization of the SEIS document:

e Chapter 1 provides information on the purpose and need, agency decisions, market analysis, and
agency, tribal, and public involvement.

o Chapter 2 provides information on the development of the proposed Project (preferred Keystone
XL pipeline route including the MAR) and an overview of the proposed Project requirements for
construction, operations and decommissioning.

e Chapter 3 provides a discussion of the affected environment regarding resources present within
each resource’s region of influence. It also includes a discussion of greenhouse gases and climate
change impacts.

e Chapter 4 provides a discussion of potential impacts from construction and normal operations of
the proposed Project for each resource area discussed in Chapter 3.

e Chapter 5 provides an assessment of potential environmental consequences to resources from an
accidental release. This includes an incident analysis which considers past industry-wide and TC
Energy-specific incident histories, types of crude oil releases, and effects on the environment.

e Chapter 6 provides a focused discussion on related power infrastructure and impacts from
construction and operation of these facilities which would be constructed and maintained by
power companies.

o Chapter 7 reviews cumulative effects and includes a discussion of other activities occurring in the
region which could add incrementally with effects of the proposed Project.

o Chapter 8 provides a summary of environmental consequences and proposed conservation
measures to reduce potential for adverse effects.

e Chapter 9 considers irreversible and irretrievable commitment of resources.

Regarding lack of a public meeting for landowners in Nebraska affected by the MAR, the Department
previously held a public meeting in Lincoln, Nebraska, on October 9, 2018 (83 FR 48358). This meeting
location was chosen to allow for those landowners near the MAR to be able to attend. Similar to the
meeting in Billings, the October 2018 meeting in Lincoln was chosen as it was the closest location to the
MAR with facilities capable of handling larger crowds. Approximately 150 members of the public were
in attendance. Also see response to P&N sub-theme 1-2b regarding the public meeting location for the
2019 Draft SEIS. The Department is not responsible for state review processes and related public
involvement such as those held during the Nebraska Public Service Commission process.
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P&N Sub-Theme — Public Comment Period (1-2a)

Commenters requested an extension to the 45-day public comment period, suggesting a minimum 90-day
period is warranted to provide interested parties the necessary time to adequately review the amount of
information within the Draft SEIS. Commenters urged the Department to make diligent efforts to involve
the public in implementing NEPA per 22 Code of Federal Regulations (CFR) 161.9 and stated that in the
past, the Department made diligent efforts in its NEPA review of Keystone XL Project by providing
approximately 75 days for public comment on the 2013 Draft SEIS for Keystone XL SEIS and holding
over 20 public meetings along the pipeline route.

Response:

The 45-day public comment period for the Draft SEIS began on October 4, 2019 with publication of the
Notice of Availability in the Federal Register. The comment period closed November 18, 2019. The
length of this comment period is consistent with the Council on Environmental Quality (CEQ) regulations
for implementing NEPA and consistent with a supplemental analysis. The public has had numerous
opportunities to review and comment on the Project; this includes scoping and public comment periods
during the 2011 and 2014 EIS and SEIS documents, along with the 2018 Draft Environmental
Assessment (EA) and Draft SEIS on the MAR. See P&N sub-theme 1-2b regarding the rationale for the
meeting location and format of the public meeting.

P&N Sub-Theme — Public Meeting (1-2b)

Commenters questioned the legitimacy and format of the public meeting on the Draft SEIS and why there
was only a single meeting held, and why Billings, Montana was chosen as the location. Commenters
requested the Department hold traditional Public Hearing format meetings where those in attendance can
voice their comments in an open format. Commenters stated that the actual type of meeting format held
by the Department should have been communicated in advance of the meeting. Commenters also stated
the meeting format did not allow participants at the meeting to hear differing viewpoints and gain a
common understanding, and that the meeting did not constitute government-to-government consultation
with the tribes.

Response:

The Department followed procedures consistent with CEQ regulations (40 CFR 1506.6 - Public
Involvement). The regulations state that agencies shall make diligent efforts to involve the public in
preparing and implementing their NEPA procedures. This includes providing public notice of NEPA-
related hearings, public meetings, and the availability of environmental documents so to inform those
persons and agencies who may be interested or affected. Section D.2 of this Comment Response
Document outlines efforts the Department made regarding public involvement. The regulations do not
require a specific format for public hearings or meetings. The Department did fulfill the requirements to
solicit information and comments regarding the SEIS document and the NEPA process from the public.
This included a public meeting in Billings, Montana where members of the public could speak one-on-
one with government representatives, provide written or electronic comments, and provide oral comments
to a stenographer. The Department chose the Billings, Montana location to make the meeting more
accessible to members of the public along the northern portion of the Project route because it had
previously hosted a public meeting in Lincoln, Nebraska focused primarily on the MAR. Billings is also
the largest city within a 500-mile radius of the public lands involved with facility space capable of
supporting the potential for a large event and is closest to the proposed Project’s connection of the BLM
Montana and Dakota District to the ROW that may be issued for the pipeline.
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Outside of the public meeting, the public has additional means to participate in the NEPA process and
comment on the SEIS through other mechanisms such as www.regulations.gov or U.S. mail. Use of
www.regulations.gov as a means for submitting comments allows the public to be able to view other
public comments submitted on the Draft SEIS document which allows those unable to attend the public
meeting an opportunity to understand the issues raised during the public comment period.

Regarding tribal consultation, the intent of the public meeting was to provide an opportunity for the
public under 40 CFR 1506.6 - Public involvement to attend the meeting and provide public comment.
The meeting was not intended to serve as official consultation among tribes; members of tribes, along
with members of the general public were invited to attend. The Open House format of the meeting was
announced in both the Federal Register and in local newspaper announcements so members of the public
could understand the type of meeting, “This open house-style gathering will afford members of the public
the opportunity to speak with Department officials, learn more about the proposed Keystone XL Pipeline
Project, and provide comments on the Draft SEIS.”

P&N Sub-Theme — Consultation with Tribes (1-2¢)

Commenters questioned the Department’s efforts in consultation. This included the involvement of
Indian tribes and the Department’s efforts for meaningful government-to-government consultation.
Tribes claimed they were not officially consulted with through the protocols established by the tribes and
that the Project should not be approved or proceed until all tribal consultation has been complete.

Response:

Consistent with Executive Order 13175 and 36 CFR 800 (Protection of Historic Properties), the federal
government has engaged federally-recognized American Indian tribes in government-to-government
consultation. The federal government initiated consultation with tribes as part of the original application
that culminated in the August 2011 Final EIS. The Department continued this consultation through the
development of the 2014 Keystone XL Final SEIS. As part of this consultation process, the Department
conducted a broad range of tribal consultations, ranging from group meetings involving many tribes and
discussion topics to individual discussions on specific topics via letter, phone, or email. Principal
concerns raised by the tribes during these meetings and discussions were the potential effects of the
Project to Traditional Cultural Properties and places of cultural sensitivity that might be affected by
construction. A Programmatic Agreement consistent with Section 106 of the National Historic
Preservation Act was drafted as part of the 2011 Final EIS. The Department, working with Keystone,
addressed tribal concerns about Traditional Cultural Properties by consulting with the tribes and offering
to fund Traditional Cultural Property studies conducted by the tribes. The Department, in consultation
with the tribes, also offered to monitor areas or locations identified by the tribes as culturally sensitive
during construction to ensure that no previously unknown historic properties are affected. As part of the
2014 Keystone XL Final SEIS evaluation process, the Programmatic Agreement that was signed in 2011.
The results of the Traditional Cultural Property studies and the tribal identification of culturally sensitive
areas were incorporated into a tribal monitoring plan, which was drafted in consultation with the tribes,
and attached to the 2011 Programmatic Agreement. These same commitments were adopted into and
made a part of the amended Programmatic Agreement, which was signed in 2013 (see Appendix E of the
2014 Keystone XL Final SEIS). The Department continues to consult with the tribes by providing the
tribes with the opportunity to share their views on the identification and evaluation of historic properties,
assessment of effects, and treatment of adverse effects as required under the Programmatic Agreement.
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The following summarizes coordination by the Department with Indian tribes regarding the Keystone XL
Project since the 2014 Keystone XL Final SEIS:

April 10, 2018. The Department sent a letter to the 67 Indian tribes who expressed interest in the
historic properties potentially affected by the Keystone XL Pipeline Project (see Appendix A,
Indian Tribe and Agency Coordination). The letter stated the Department is continuing
government-to-government consultation with the tribes and in accordance with the Programmatic
Agreement.

May 1, 2018. In accordance with stipulation V.B.2 of the Programmatic Agreement, the
Department sent letters to Indian tribe leaders and Tribal Historic Preservation Officers
requesting assistance in identifying Traditional Cultural Properties/properties of religious and
cultural significance of the tribe that may be eligible for listing in the National Register of
Historic Places (NRHP) that could be affected by construction of the MAR. Four tribes
submitted Scopes of Work to conduct Traditional Cultural Properties studies. All were approved
by the Department.

May 24, 2018. The Department sent a letter to the 67 Indian tribes who expressed interest in the
historic properties potentially affected by the Keystone XL Pipeline Project announcing the
decision to prepare an EA on the MAR and to establish a direct point of contact for each tribe
interested in participation on the Draft EA.

July 2018. Three tribes conducted approved Traditional Cultural Properties studies within the
MAR (Omaha Tribe of Nebraska, the Santee Sioux Nation and the Fort Belknap Indian
Community). The tribes reported multiple locations that may contain burials. Two
magnetometer surveys were conducted to investigate these locations.

July 26, 2018. The Department sent a letter to tribes notifying them of the availability of the
Draft EA and start of a 30-day comment period.

August 16, 2018. The Department met with the Chairman and Tribal Council for the Assiniboine
& Sioux Tribes of the Fort Peck Indian Reservation, in Poplar, Montana to provide the tribal
leadership with an update on the cultural resources investigations conducted for the Keystone XL
Project and to discuss any concerns the tribe might have regarding the effect of the Project on
those resources. Representing the Department was the Director, Office of Environmental Quality
and Transboundary Issues, Bureau of Oceans and International and Scientific Affairs
(OES/EQT); the Department’s Trade and Environment Negotiator; and, the Department’s legal
counsel. The Department was scheduled to meet with the Fort Belknap Indian Community in
Harlem, Montana on August 15, 2018 for the same purpose; however, at the last moment the tribe
cancelled the meeting with no explanation and shortly thereafter ceased communicating with the
Department.

August 29, 2018. The Department sent a letter to all tribes notifying them of the availability of
the cultural resources survey report on the MAR and requested their comments on National
Register eligibility and effect.

September 17,2018. The Department sent a letter to tribes notifying them of the availability of
the 2018 Keystone XL MAR Draft SEIS and start of a 45-day comment period and public
meeting in Lincoln, Nebraska on October 9%, 2018.

October 5, 2018. The Department sent the Omaha Tribe of Nebraska, the Santee Sioux Nation
and the Fort Belknap Indian Community the results of two magnetometer studies investigating
potential burial locations along the MAR and requested comments. No burial features were
identified.
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e December 12, 2018. The Department, responding to a request from the Omaha Tribe, agreed to
include the potential burial locations to the list of places that will be monitored by tribal members
during construction.

e June 26, 2019. The Department met with the Tribal Chairman, the Tribal Historic Preservation
Officer, and a member of the Tribal Council for the Little Shell Tribe of Chippewa Indians of
Montana at the tribal headquarters in Great Falls, Montana. The purpose of the meeting was to
discuss concerns the tribe had expressed about the potential effects of the Project to cultural
resources and the need for supplementary cultural resources inventory of the Project ROW in
Montana. The Department’s cultural resources contractor attended the meeting and reported the
meeting results to the Department for decision making.

e  OnJuly 2,2019. The Department sent an invitation via email to all tribal consulting parties
inviting their participation in the field work. Representatives from four tribes chose to
participate. The Department will consult with all tribal consulting parties on the result of the re-
inspection once the inventory report is complete.

e July 30 — August 29, 2019. The Department, in conjunction with Keystone, arranged to re-
inspect 77 miles of the Project ROW in Montana to supplement the existing cultural resources
inventory record.

e QOctober 4, 2019. The Department sent a letter to tribes notifying them of the availability of the
Draft SEIS and start of a 45-day comment period and public meeting in Billings, Montana on
October 29,

e November 26, 2019. The USACE, accompanied by the Bureau of Land Management, consulted
with the Assiniboine & Sioux Tribes of the Fort Peck Indian Reservation concerning the
Keystone XL Pipeline Project.

Table 3.9-1 of the SEIS has been updated to reflect the timelines reference above related to Department
coordination efforts with tribes. In addition, the following text has been added to the SEIS to provide
additional information on the Programmatic Agreement and consulting parties: “The Department re-
engaged the consulting parties to the 2013 Amended Programmatic Agreement following issuance of a
Presidential permit for the Keystone XL Pipeline Project (Project) in March 2017. The Department
notified all 17 state and federal agencies that are signatories to the agreement and all 67 tribal
consulting parties about the Project start-up and requested point of contact information (two tribes
have since joined as tribal consulting parties). Since April 2018 the Department has provided all
consulting parties with letters, reports, maps and other documents generated in compliance with the
Programmatic Agreement for review and comment. Initially, these documents were sent through the
U.S. mail; however, in August 2018 the Department launched an online cultural resources portal for
downloading documents for review. When review documents become available, an email notice is sent
to all parties requesting their comments, typically within a 30-day review period. The parties are free to
choose which documents they wish to review and provide their comments to the Department either in
writing or via email. In March 2019, a Geographic Information System (GIS) was added to the portal
enabling users to see the location of all recorded cultural resources in relation to the Project pipeline
right-of-way, access roads, substations, etc. This enables all consulting parties access to the same
cultural resources information enhancing the consultation process.”

Also see Sections 3.8.2.4, 4.8.3.1 and 5.5.8.2 of this SEIS regarding tribal rights and treaty lands and the
Socioeconomics and Environmental Justice (SOC) theme and sub-themes 4-8d and 4-8e regarding
consideration of indigenous communities along the route.

APPENDIX D. COMMENT RESPONSE DOCUMENT D-17



FINAL SEIS KEYSTONE XL PROJECT

P&N Sub-Theme — Market Conditions (1-3)

Synopsis:

Commenters questioned the market-based need for the Project including justification of need based on the
break-even point of crude oil prices presented and the conclusions that global demand projections under
certain market forecast scenarios may not influence the overall rates of WCSB crude oil extraction.
Commenters also questioned the validity of the data sources used and stated the market analysis should
consider the external costs of climate change, increasing use of renewable energy, and other policies
adopted by countries into the future.

Response:

Considering policies and federal programs considered in the market analysis, the International Energy
Agency (IEA) projection in Section 1.4.1.2 of the SEIS, does consider the “Current Policies Scenario,”
“New Policies Scenario,” and “Sustainable Development Scenario.” The market analysis is intended to
consider the need for the Project based on oil demand. Section 3.10.4 of the SEIS discusses the types of
impacts associated with climate change.

Considering market conditions and the need for the Project, the market analysis in the Draft SEIS is an
update of the 2014 Keystone XL Final SEIS, which evaluated how the proposed Project would help meet
the demand for crude oil by U.S. refineries in the Gulf Coast area. Regarding current market conditions,
Section 1.4 of the SEIS discusses the global crude oil market since publication of the 2014 Keystone XL
Final SEIS until date of drafting of the 2019 Keystone XL Draft SEIS. As discussed within Section 1.4.3,
the United States is forecast to become a net exporter of petroleum liquids after 2020, with a plateau and
eventual fall of exports forecast after 2030. A net exporter is defined as a country whose value of
exported goods is higher than its value of imported goods over a given period-of-time. The market
analysis uses timeframe projections through 2040 and 2050, based on U.S. Energy Information
Administration and IEA reporting forecasts. These forecasts evaluate a set range of “High,” and “Low”
scenarios, all of which indicate the global demand for crude oil will continue throughout the duration of
the forecast period under different yet reasonable price scenarios as Canadian oil sands production
continues to climb. The sources of oil (including extraction from the WCSB) are dependent upon
numerous factors including supply, demand, and prices. Government policies globally (laws, regulations,
agreements and sanctions) can all influence the global market.

Considering final product destination and exports of petroleum products, as stated in the SEIS, the exact
mix volume and destination of crude oil types would be determined by market forces. In their January
2017 application for the Keystone XL cross-border Presidential Permit, Keystone stated that it maintains
shipping contracts similar to those represented in its 2012 application for a Presidential Permit, namely to
transport approximately 555,000 bpd of WCSB crude oil to U.S. Gulf Coast area delivery points and
155,000 bpd of WCSB crude oil to Cushing, Oklahoma. Secure supplies and increased production in the
United States improves U.S. energy security and provides economic benefit to Americans.

Regarding lifetime of the pipeline and fate of the pipeline following use, please refer to PRO
sub-theme 2-3 regarding decommissioning of the pipeline and to Section 2.4.10 of this SEIS.
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D.4.2 Proposed Action (PRO)

The Department received comments related to the Proposed Action. Comments relate to the proposed
pipeline alignment, construction methods, and decommissioning.

The Department received comments related to the Proposed Action. Comments relate to the proposed
pipeline alignment, construction methods, and decommissioning.

Theme SEIS Location Sub-Themes
. ¢ Pipeline Alignment (2-1)
FF:%%))S e Chapter 2 o Construction (2-2)
e Decommissioning (2-3)
PRO Sub-Theme — Pipeline Alignment (2-1)
Synopsis:

Commenters had concerns regarding the proximity of the proposed Keystone XL pipeline alignment to
the Sandhills Region. Comments also stated the pipeline should be rerouted to avoid impacts to tribal
treaty lands and tribal way of life. See the Accidental Release (ACR) theme and sub-themes for
comments and responses related to accidental release of crude oil.

Response:

Throughout the NEPA process from the 2011 Keystone XL Final EIS to the 2014 Keystone XL Final
SEIS, the proposed alignment of the Keystone XL pipeline shifted to the east, away from ecologically
sensitive areas. The Preferred Route analyzed in the SEIS follows the MAR, which represents a shift of
the proposed Keystone XL pipeline alignment analyzed in the 2014 Keystone XL Final SEIS. This shift
further to the east in Nebraska maximizes co-location with the existing Keystone Mainline and other
utility and transportation ROW corridors to further minimize environmental impacts. As stated in
Section 2.3 of the SEIS, the Department dismissed the Steele City Segment Alternative (presented as the
Sandhills Alternative Route in the Nebraska Public Service Commission application) as this alternative
does not minimize impacts to environmentally sensitive areas (e.g., Sand Hills Region).

The introduction of Chapter 2 in the SEIS explains that the MAR was developed as part of the planning
process and in support of Keystone’s application to the Nebraska Public Service Commission for
approval of a pipeline route through Nebraska. As discussed in Chapter 2, the Nebraska Public Service
Commission’s review and approval of the MAR used numerous environmental criteria particularly to
minimize impacts to environmentally sensitive areas.

The proposed MAR would potentially cause fewer environmental impacts than earlier designs, largely
due to the its avoidance of the Sandhills Region and its underlying aquifers. As presented in Table S-1,
and explained in Section 2.4.1 of this SEIS, the MAR improves on prior proposed routes because it would
follow the Keystone Mainline and other ROWs for 106.8 miles as opposed to the Preferred Route of the
2014 Keystone XL SEIS, which was co-located with ROWs for only 2 miles of its length. In addition,
Section 1.1 discusses that the MAR shifts away from its co-location with the existing Keystone Mainline
pipeline at proposed milepost 804 for approximately 29 miles to route west to avoid the Seward County
wellhead protection area.

See ALT sub-theme 2-5 regarding proximity of Project to tribal lands.
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PRO Sub-Theme — Construction (2-2)

Synopsis:

Commenters expressed concern regarding construction of the proposed pipeline in proximity to other
buried infrastructure, specifically the Dry Prairie Rural Water District waterline infrastructure. This
included request for an assessment of potential impacts and measures that would be taken to prevent a
disruption to these water systems both during construction and in the event of pipeline maintenance.
Additionally, concerns were raised on how the introduction of the Keystone XL pipeline would affect
maintenance of the water systems and claim maintenance will be more challenging with the introduction
of a crude oil pipeline crossing the existing water system ROWs.

Response:

Keystone has coordinated with existing water system operators and provided funds to lower water lines
crossed by the proposed Keystone XL pipeline. Specifically regarding the Dry Prairie Rural Water
District, the proposed pipeline does cross the existing District’s infrastructure 12 times to the west and
south of Nashua (between mileposts 82 to 86). Keystone has worked with and compensated Dry Prairie
Rural Water District to: 1. Lower the waterlines to a minimum depth of 14 feet, which would allow for
the proposed Keystone pipeline to cross over the waterlines at a typical clearance of 7 feet between the
two lines. This allows for any deviations of the Keystone XL pipeline during installation to maintain a
minimum 2-foot separation; 2. Case the waterlines; 3. Avoid contact of waterlines during pipeline
installation by horizontal directional drill (HDD) or trenchless crossing methods. In certain locations it
was deemed unnecessary to lower the waterline as the proposed depth of the Keystone XL pipeline will
be deeper than the waterline due to installation by trenchless construction methods. These locations are
typically at road crossings and HDDs will be well below the existing waterline. The Dry Prairie Rural
Water District completed the waterline lowering and casing in mid-2019 for all known crossing locations.
Also see response to SOC Sub-Theme — Impacts to Tribal Way of Life (4-8e) regarding additional text
included in the SEIS on construction and maintenance activities around the existing waterlines.

PRO Sub-Theme — Decommissioning (2-3)

Synopsis:

Commenters had concerns over the decommissioning and pipeline abandonment process, including who
is ultimately responsible and whether the property owner will be left to deal with any unanticipated
consequences and associated costs once the pipeline is abandoned.

Response:

Keystone would comply with the Pipeline and Hazardous Materials Safety Administration (PHMSA)
requirements for decommissioning crude oil pipelines as outlined in the 49 CFR 195.402(c)(10)
(Procedural Manual for Operations, Maintenance, and Emergencies) and in 49 CFR 195.59
(Abandonment or Deactivation of Facilities). These regulations require that the pipeline procedural
manuals must include procedures for abandonment, including safe disconnection from an operating
pipeline system, purging of combustibles, and sealing abandoned facilities left in place to minimize safety
and environmental hazards. Further details are provided in the 2014 Keystone XL Final SEIS, Section
2.1.11, Operations and Maintenance, and in the 2019 Keystone XL SEIS, Section 2.4.10,
Decommissioning.

Additionally, separate from the NEPA process, as a condition for accepting a ROW grant, the BLM is
requiring Keystone to complete a comprehensive decommission the Keystone XL Project as a part of

their filed Plan of Development, which will include cost estimates for such project abandonment. The
BLM will require Keystone to submit a bond(s) to ensure coverage of such decommission if the ROW
holder fails to perform such responsibilities.
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D.4.3 Alternatives (ALT)

The Department received comments related to the development of alternatives and dismissal of
alternatives within the SEIS, specifically alternatives involving renewable energy.

Theme SEIS Location Sub-Themes
Alternatives o Alternatives Dismissed (e.g., renewables) (2-4)
(ALT) Chapter 2 o Alternatives Development (2-5)

ALT Sub-Theme — Alternatives Dismissed (2-4)

Comments stated the Department should promote renewable energy alternatives and conservation efforts
instead of encouraging development of fossil fuel infrastructure. Many commenters suggested that the
use of alternative sources of energy and conservation of energy would either: 1) eliminate the need for the
proposed Project, or 2) reduce the market need for heavy crude oil to the extent that smaller scale projects
could meet short- and long-term energy needs. Commenters emphasized the costs of renewable energy
have declined and renewables are increasingly becoming a viable option for energy over oil. Commenters
also stated the SEIS fails to consider alternatives for landowners who would prefer to place renewable
energy installations on their land instead of selling their land to Keystone. In addition, commenters stated
concern of the proposed Project’s impact on existing renewable energy projects on lands proposed for
construction.

Response:

As discussed in Section 2.3, Alternatives Dismissed from Further Consideration, of the SEIS, the
Department conducted a robust analysis of alternatives in both the 2014 Keystone XL Final SEIS and in
the earlier 2011 Keystone XL Final EIS. This included consideration of the use of alternative energy
sources and energy conservation. Ultimately the Department dismissed each of these alternatives from
detailed analysis as they failed to meet the purpose and need. Consideration of an east-west route through
Canada and/or the United States is not in the scope of this SEIS analysis, as part of the need for the
Project would be to meet the supply demands for U.S. refineries in the Gulf Coast area.

The 2014 Keystone XL Final SEIS found that renewable energy sources and conservation efforts would
not meet the demand for transportation fuels at the Gulf Coast refineries, which are primarily driven by
the need for transportation fuels (see Sections 2.2.3 and 2.2.4.4 of the 2014 Keystone XL Final SEIS).
Given that the majority of the crude oil from the WCSB and Bakken delivered through the proposed
Project would be refined into transportation fuels, alternative energy sources were measured against this
criterion to determine whether they could be a reasonable alternative. The 2014 Keystone XL Final SEIS
Section 2.2, Description of Alternatives, found that while renewable energy could be used in some
transportation modes, it could not on its own meet the demand for heavy transportation uses such as
trucking, rail, and ships, and was therefore eliminated from detailed analysis in the Final Supplemental
EIS. This SEIS additionally considered policies, federal programs, and sustainable technologies within
the updated market analysis as part of [EA projections in Section 1.4.1.2 under the “New Policies
Scenario” and “Sustainable Development Scenario”. Despite a reduced demand for crude oil these
scenarios, the global demand still exists for crude oil regardless of alternative energies and sustainable
technologies. The development of broader energy conservation initiatives and programs and the
government’s commitment to renewables, alternative fuels are outside the scope of the SEIS.
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ALT Sub-Theme Alternative Development (2-5)

Comments stated the Department should consider other modes of transportation such as rail as an
alternative to pipeline construction. Other commenters stated that rail is a more dangerous alternative to
pipeline transport in regard to potential incident rates and air emissions. Commenters stated that a No
Action Alternative which considers rail or other transport mechanisms as an offset to the proposed
Keystone XL pipeline transport is fatally flawed. Commenters emphasized their support of a No Action
Alternative in which the pipeline would not be built.

Commenters also stated the Department failed to consider an alternative route that avoided
disproportionate impact to tribes on their ability to hunt, fish, and utilize natural resources as was
suggested prior to the 2014 SEIS.

Response:

As stated in Section 2.2 of the SEIS, the 2014 Keystone XL Final SEIS considered a range of potential
scenarios that could occur under the No Action Alternative, including rail/pipeline, rail/tanker and rail
direct to the Gulf Coast as alternate means of crude oil transport if the Keystone XL Project was not
constructed or operated. In developing alternative transport scenarios, efforts were made to focus on
reasonably likely scenarios by the oil and transportation industry in response to the crude oil transport
constraints that would occur if the permit were denied. Among other factors, likelihood of a scenario was
determined by analyzing practicability (e.g., economically competitive) and whether the scenario takes
advantage of existing infrastructure to the extent possible, uses proven technologies, and is similar to
transport options currently used. The SEIS market analysis (Section 1.4) finds that there is continued
global crude oil market demand. Under most scenarios, WCSB production is likely to continue to
increase and despite the recent lower price of global crude oil (including WCSB crude oil) since 2014, the
industry break-even point of WCSB crude oil has also dropped in tandem with production costs,
indicating production of WCSB crude oil will continue. The market analysis also finds that transport
capacity issues remain, and rail is becoming a growing alternative to pipelines for transport of WCSB
crude oil. Therefore, the No Action Alternative scenarios considered in the 2014 Keystone XL Final
SEIS remain viable. Impacts under these scenarios are anticipated to be consistent with the findings of
the 2014 Keystone XL Final SEIS contained in Chapter 5, Alternatives, and are incorporated by
reference.

In addition, as shown in Table 5.3-2 of the 2014 Keystone XL Final SEIS, the other alternatives
considered for the Project using rail or a mix of rail and pipeline or a mix of rail and ocean tanker all had
projected higher annual greenhouse gas emissions than transportation by pipeline. Transportation by
trucking was eliminated from consideration as a viable alternative based, in part, on the large amount of
greenhouse gas emissions that would be produced (2014 Final SEIS, Ch. 2, Pg. 2.2-37).

Regarding an alternative route to avoid impacts to tribes, the preferred route analyzed within this SEIS
avoids tribal lands and tribal trust lands as demonstrated in the image on the following page. This SEIS
and the 2014 Keystone XL Final SEIS conclude that construction and normal operations of the proposed
Project would not have disproportionately high and adverse impacts to environmental justice populations
compared to other populations along the route. Section 5.5.8.2 of this SEIS does conclude it is not
possible to determine whether a disproportionately high and adverse impact would occur for minority or
low-income populations from an accidental release of crude oil potentially occurring along the proposed
pipeline route as it is not possible to predict the location of a release. This SEIS does disclose that
disproportionately high and adverse impacts to minority and low-income populations along and
downstream of the pipeline may occur in the event of a large release, including to hunting and fishing
rights and water supply and irrigation systems. Shifting of the pipeline route would be unlikely to
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eliminate all potential impacts to tribes in the event of an accidental release; Chapter 8 of this SEIS
provides a summary of resource protection measures Keystone would be required to adhere to during
construction and operations to minimize the potential for adverse effects. Also see comments and
responses to the SOC theme for additional information on environmental justice populations and tribal
concerns.

D.4.4 Affected Environment (AFF)

The Department received comments related to the data used to characterize the affected environment.

Theme SEIS Location Sub-Themes
e Data Sources (3-0)

Affected Environment Chapters 3, 6
(AFF)
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AFF Sub-Theme — Data Sources (3-0)

Synopsis:
Commenters questioned the validity of the data sources used to characterize the affected environment.
This included a combination of the source and date of information used.

Response:

Both the 2014 Keystone XL Final SEIS and this SEIS rely on a combination of data sources including
academic and agency-specific studies and reports (e.g., climate change, crude oil and energy trends,
fragmentation, etc.), state and federal databases and records (protected species, PHMSA incident reports,
etc.), and field surveys (wetland, protected species and cultural). Keystone-supplied information within
the SEIS documents largely pertains to proposed Project construction and operational requirements and
field surveys within the proposed ROW corridor. When practical, the Department verified data sources
and relied on multiple data sources in development of the affected environment and assessment of effects.

In 2018 and 2019, Keystone completed field surveys along portions of the proposed pipeline which
included biological surveys (northern long-eared bat, Topeka shiner critical habitat, American burying
beetle, and western prairie fringed orchid), waterbody and wetland surveys, paleontological survey, and
cultural surveys (archaeological, architectural). The SEIS considers all surveys completed including
discussion in the following Sections: 3.2, Geology and Soils; 3.6, Water Resources; 3.7, Biological
Resources; 3.9, Cultural Resources; Chapter 4, Environmental Consequences from Construction and
Normal Operations; and Chapter 6, Electrical Transmission and Distribution Lines.

Also see response to P&N sub-theme 1-1a and 1-1b for additional topics on updated data and new
analysis performed in the SEIS document.

D.4.5 Land Use, Recreation and Visual Resources (LAN)

The Department received comments related to the SEIS conclusions on land use and agriculture.

Theme SEIS Location Sub-Themes
Land Use, Recreation and Sections 3.2, 4.2, 5.5.2,  * conclusions (4-2)
Visual Resources 6.4.7

(LAN)

LAN Sub-Theme — Conclusions (4-2)

Synopsis:

Commenters expressed concern about the proposed Project’s impacts on agricultural lands and to
farming. Commenters also expressed the lack of resource protection measures listed under normal
operations to land uses within the ROWs where the pipeline would occur.

Response:

Similar to information presented in Section 2.1.1 of the 2014 Keystone XL Final SEIS, Keystone will
make minor adjustments to the proposed pipeline alignment during final design based on additional
information obtained from field surveys or landowners. These minor route variations (micro-alignments)
would be implemented to address specific landowner concerns, and to avoid certain features at the
landowner’s request (such as terraces, dams, and shelter belts). These measures would also serve to
minimize impacts from normal operations through avoidance during final design. Regarding the need for
specific resource protection measures for operations, as stated in Section 4.2.3.2 of this SEIS and as
concluded in the 2014 Keystone XL Final SEIS, operations and maintenance of the pipeline would have
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negligible to minor adverse effects on land use and any impacts would be restricted to the 50-foot
permanent ROW. Operational activities would include occasional aerial and ground inspection,
vegetation management to remove woody vegetation, trees and noxious weeds from the permanent ROW,
and pipeline maintenance, as necessary. Measures listed at the beginning of Section 4.2.3 of this SEIS for
agricultural land, rangeland, forest and developed land would apply to any construction-related
maintenance activities during normal operations. Agricultural land use would be allowed within the
permanent easement. Refer to ACR Sub-Theme — Guiding Principles, Policies, Regs and Laws (5-1)
regarding liability and responsibility and related measures that would be required by Keystone in the
event of an accidental release.

Regarding impacts to farming, the 2014 Keystone XL Final SEIS discusses potential temporary adverse
effects to croplands, and that such effects would be minimized through implementation of the
conservation measures identified in Section 4.2.3 of this SEIS and the Construction Mitigation and
Reclamation Plan (CMRP). Construction-phase disruption in any single location is expected to last 6 to 8
months, and would generally be limited to the construction ROW. Permanent land use impacts from
normal operation of the proposed Project would be limited to the prevention of tree growth and occasional
ground disturbance (i.e., excavation for maintenance purposes) within the 50-foot permanent ROW. The
permanent ROW would be available for agricultural activity after construction completed. Other land use
impacts within the construction ROW—such as reduced crop production—are expected to be short term
as Keystone would segregate topsoil during construction and restore disturbed farmland areas with the
stockpiled topsoil following construction. Keystone would also avoid functional loss of active irrigation
ditches during construction and restore damage to drainage tile systems from pipeline installation
following construction.

In addition, the proposed soil mitigation measures in 2014 Keystone XL Final SEIS Section 4.2.3.1,
Construction Impacts, and current SEIS, Section 4.3.3, Proposed Action, describe specific best
management practices that would be implemented during construction, reclamation, and post-construction
in fragile soils, including proposed soil mitigation measures designed to avoid and/or minimize soil
erosion and impacts to prime farmland. This includes specific topsoil handling measures which
objectives are to maintain topsoil capability by conserving topsoil for future replacement and reclamation,
and to minimize the degradation of topsoil from compaction, rutting, loss of organic matter, or soil
mixing so that successful reclamation of the ROW could occur. As described in the CMRP, mitigation
measures would be implemented during topsoil removal and storage. The CMRP includes both industry
standards for topsoil handling and best management practices as required by various applicable state
permitting authorities.

D.4.6 Air Quality (AIR)

The Department received comments related to the SEIS conclusions and air quality protection measures.

Theme SEIS Location Sub-Themes
Air Quality Sections 3.4, 4.4,55.4  * Conclusions (4-4)
(AIR)

AIR Sub-Theme — Conclusions (4-4)

Synopsis:
Commenters expressed concern about the lack of resource protection measures for air quality under
normal operations.
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Response:

Regarding the need for specific resource protection measures for operations, as stated in Section 4.4.3.2
of this SEIS and as concluded in the 2014 Keystone XL Final SEIS, operations and maintenance of the
pipeline would have negligible to minor adverse effects on air quality. Factors regarding the potential for
significance considered in the air quality analysis for construction, operations and maintenance included:

o Emissions of criteria pollutants that could exceed relevant air quality or health standards;

e An adverse change in air quality attainment status related to the NAAQS or state standards;
e A violation of any federal or state permits;

e Effects on visibility and regional haze in Class I areas;

e Conflicts with local or regional air quality management plans to attain or maintain compliance
with federal or state air quality regulations; and

e Impacts to human health from the inhalation of fugitive vapors from the petroleum product.

Operation of the pipeline and associated facilities would not result in direct stationary source emissions of
air pollutants because the pump stations would be operated by electricity generated offsite, except for
temporary emergency generator emission during a power failure. Table 4.4-3 of the SEIS includes
estimated emissions from emergency generators during operations. The USEPA regulates hazardous air
pollutant (HAP) emissions and criteria pollutants emitted from emergency generators (40 CFR 60 and 40
CFR 63) and depending on the generator size and exemption options, some states require emergency
generator permitting or registration. Operational emissions would not change attainment status, violate
federal or state ambient air quality standards or trigger any of the other significance criteria listed above.
As such, no air quality protection measures would be warranted beyond those identified for construction
and summarized in Section 4.4.3 of this SEIS and contained within the 2014 Keystone XL Final SEIS
CMRP. Section 4.10 of this SEIS discusses effects of greenhouse gas and climate change.

D.4.7 Water Resources (WAT)

The Department received comments related to the impact methodology used in the SEIS regarding water
resources and SEIS impact conclusions. Comments also and raised concern on aquifer protection and the
use of HDD during construction.

Theme SEIS Location Sub-Themes
Water Resources Sections 3.6, 4.6, 5.5.6, o Impact Methodology and Assumptions (4-6a)
(WAT) 6.4.2.6.4.3 e Conclusions (4-6b)

o Aquifers (4-6c)
e HDD and Frac-Out (4-6d)

WAT Sub-Theme — Impact Methodology and Assumptions (4-6a)

Synopsis:

Commenters requested a thorough analysis of impacts be assessed for each stream crossing instead of
deferring to the USACE Section 404 of the Clean Water Act and Nationwide Permit 12 process.

Response:

The SEIS provides an assessment of waterbody crossing methods for the MAR in Section 2.4.8.4, Special
Pipeline Construction Techniques, and Sections 3.6 and 4.6, Water Resources. The 2014 Keystone XL
Final SEIS provides an assessment of waterbody crossing methods for the entire pipeline route in
Sections 3.3 and 4.3, Water Resources, and provides the Keystone-supplied CMRP in Appendix G.

APPENDIX D. COMMENT RESPONSE DOCUMENT D-26



FINAL SEIS KEYSTONE XL PROJECT

Potential impacts to streams, rivers, and other waterbodies from the proposed Project construction are
minimized through industry standard practices as described in the CMRP. In some cases, access to
surface water resources, as well as, bank and riparian areas may temporarily be restricted; however, the
methods proposed do not permanently limit or remove access to surface water resources or prohibit their
use. Areas may be protected during revegetation efforts or while stream bank areas are stabilized, which
also might temporarily limit access to the water resource.

As described in the CMRP, most waterbody crossings along the proposed Project route would involve
one of the open-cut methods. These methods include restoration of stream areas to preconstruction
conditions where possible. In situations where restoration to preconstruction conditions is not feasible,
the CMRP prescribes restoration to a stable condition. In addition, the HDD method would be used at
several major rivers and as conditions warrant in other locations to avoid impacts to water quality and
fisheries. Keystone has created site specific waterbody crossing plans (e.g., 2014 Keystone XL Final
SEIS, Appendix D, Waterbody Crossing Tables and Required Crossing Criteria for Reclamation
Facilities) that describe the procedures to be used for waterbody crossings.

Prior to commencing any surface waterbody crossing construction activities, the proposed Project would
be required to undergo federal and state permitting and approval processes, including but not limited to:
Section 401 and 404 of the Clean Water Act and, in some cases, Section 10 of the Rivers and Harbors Act
of 1899 administered by the USACE. The USACE and state agencies would require measures to limit
unnecessary impacts during construction as a condition of the crossing permits. As a condition of these
permitting processes, Keystone would need to demonstrate that use of and access to waters of the state
and private water rights would be preserved. When possible, the proposed Project would execute stream
crossings during low flow periods, or for intermittent streams, when there is no flow. However, the
timing of each stream crossing would be determined by the limitations imposed in environmental permits,
weather conditions, and other variables.

The SEIS, Section 4.6.3.1, Construction, describes the potential impacts of constructing the MAR
pipeline. As discussed in 2014 Keystone XL Final SEIS, Section 4.3.3.2, Surface Water, the design
would account for the dynamic nature of waterbodies over time by employing industry standard practices
to account for stream migration and scour at a variety of possible flow rates and re-occurrence intervals.
Individual crossing designs would account for flow rates, vertical bed scour and lateral channel migration
potential, habitat, soil, and vegetative conditions present at the time of construction.

In regards to surface water flow changes caused by trenching activities that will occur during pipeline
construction, and the impacts this might have on vegetation, all ground surfaces will be restored as closely
as possible to pre-disturbance conditions. Therefore, impacts during construction are considered
temporary. They will be mitigated by following the permit conditions stipulated in the Project’s National
Pollutant Discharge Elimination System Permit and/or Soil Erosion and Sediment Control Plan.

Regarding Project compliance with Section 404 of the Clean Water Act and Section 10 of the Rivers and
Harbor Act, USACE anticipates Keystone will request approval under Nationwide Permit 12 based on
past pre-application meetings. General permit verifications or required permit approvals, however, will
not be known until Keystone submits Pre-Construction Notifications to the USACE. At that time,
USACE will review information provided by Keystone within the Pre-Construction Notifications and
determine the appropriate verification or approval process. Specific text within the SEIS related to
Nationwide Permit 12 has been revised to accurately reflect this process.
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WAT Sub-Theme — Conclusions (4-6b)

Commenters expressed disagreement with the characterization of impacts to water resources in Chapter 4.
Stating the conclusions of “less than significant” impacts are false based on the potential for a spill into
waterways, groundwater and wetlands. Commenters also questioned Keystone’s plan for long-term
inspection of streambank integrity and what mitigation measures Keystone would employ to ensure
streambanks are inspected at least one year after construction and again after major flood events to ensure
that the stream banks and bed remain stable in areas of pipeline crossing.

Response

The level of impact disclosures in Chapter 4 regarding resources, including water resources, is based on
activities during construction and normal operations; this is noted at the introduction to the section which
also refers the reader to Chapter 5 regarding the potential effects from an accidental release of crude oil.
Specifically, Section 4.6 discusses the type and intensity of impacts that could occur from construction of
the proposed pipeline and from normal operations and maintenance. These conclusions also consider
resource protection measures contained within Table 8-2 of this SEIS. Also see sub-theme 4-6d regarding
use of HDD and potential for frac-outs and impacts to water quality.

Regarding an accidental release of crude oil and the effects to water resources, as stated in the event of an
accidental release of crude oil (Chapter 5), the impact intensity is dependent on numerous factors
including the type of product released, the size of release, proximity to the resource to the point of release,
weather conditions, response time and the method of cleanup. The potential range of effects to water
resources from an accidental release are discussed in Section 5.5.6. Also see the Accidental Release
(ACR) theme and sub-themes 5-9 and 5-11 for potential impacts to water quality and drinking water
intakes from an accidental release.

Regarding streambank erosion, PHMSA Condition #41 Pipeline Patrolling (see Appendix Z of the 2014
Keystone XL Final SEIS) requires Keystone to patrol the ROW at intervals not exceeding 3 weeks, but at
least 26 times each calendar year, to inspect for excavation activities, ground movement, unstable soil,
wash outs, leakage, or other activities or conditions affecting the safe operation of the pipeline. This
would include inspection of all streambanks at the location of the pipeline crossing. Keystone would
perform these type of inspections immediately following a major flood event to ensure integrity of the
pipeline and protective cover.

WAT Sub-Theme — Aquifers (4-6¢)

Synopsis:

Comments received on aquifers primarily related to the concern of contamination in the event of a spill
(see ACR sub-themes 5-5 and 5-9 regarding impacts of a spill to water resources, including aquifers).
Other comments in general had a concern for aquifer protection and water supplies within the aquifers.

Response:

Regarding aquifer identification and protection, the aquifers crossed by the proposed pipeline route are
discussed in Section 3.3.2, Groundwater, and illustrated in Figure 3.3.2-1 of the 2014 Keystone XL Final
SEIS and in Section 3.6.1.1, Groundwater, and Figure 3.6-1 of this SEIS regarding the MAR in Nebraska.
Both SEIS documents include an evaluation of key aquifers, public and private water wells, and depth to
groundwater along the proposed pipeline route. The construction and operation of the proposed pipeline
would require compliance with all applicable federal, state, and local regulations related to pipeline
integrity testing, monitoring, maintenance, and training. Regarding protection of groundwater wells,
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Keystone will work with landowners to establish a set-back between a water well and the pipeline.
Keystone strives to meet a 150-foot offset from the construction footprint and depending on other
constraints on a landowner’s property.

In addition, the 2014 Keystone XL Final SEIS outlines provisions for protecting groundwater resources,
including PHMSA Special Conditions (see Section 1.2.2, Project-Specific Special Conditions, and
Section 4.13.6.1, PHMSA Special Conditions), baseline water quality testing for domestic and livestock
water wells within 300 feet of the pipeline when requested by landowners in Nebraska (see Section
4.3.3.1, Groundwater, of the 2014 Keystone XL Final SEIS), and the CMRP (Appendix G of the 2014
Keystone XL Final SEIS), which would address actions to prevent spills and releases. See ACR sub-
themes 5-9 and 5-11 for potential impacts to water quality and drinking water intakes from an accidental
release.

With respect to effects of the proposed Project on water availability and supply, as outlined in the 2014
Keystone XL Final SEIS, construction of the proposed pipeline would require the use of water for dust
control, directional drilling, and hydrostatic testing of the pipeline (see Section 4.3.3.1, Groundwater).
Although local groundwater resources would likely be used to meet some of the water supply demands
during construction, this use would be of relatively short duration, and it is unlikely that groundwater
extraction associated with construction of the pipeline would affect water levels in aquifers along the
proposed pipeline route on a long-term basis. The degree to which the water table would be depressed
would depend on the aquifer used during construction, volume of water withdrawn from the aquifer, and
the aquifer characteristics, such as groundwater gradient and hydraulic conductivity. Prior to initiation of
construction activities, Keystone would verify the baseline depth to groundwater and aquifer
characteristics as part of the groundwater appropriations permitting process. Groundwater pumping rates
and removal volumes during construction would comply with applicable regulations, permitted
appropriations, and conditions specified in agreements with water rights holders and purveyors.

WAT Sub-Theme — HDD and Frac-Out (4-6d)

Comments received on the Draft SEIS include concerns of the potential impacts from a frac-out during
HDD operations and requested details on procedures that would be followed to reduce the likelihood of a
frac-out occurring during HDD under waterways and sensitive resources and to provide any details on
procedures that would be followed in the event that a frac-out occurs that impacts waterways or sensitive
resources.

Response:

The SEIS acknowledges that inadvertent returns of drilling fluid (frac outs) could adversely affect water
quality and aquatic flora and fauna. However, such impacts would be short-term following the release.
The drilling material used during HDD operations is bentonite, a non-toxic clay slurry. Long-term
contamination of local resources is not anticipated. In addition, Keystone has developed a multi-step
process to reduce the likelihood of a potential inadvertent return. These steps include:

e Performing a geotechnical investigation of the proposed crossing to create profiles of the
underlying geologic materials.

e Using the geotechnical data and drill profile to estimate the annular pressure and the maximum
allowable med pressure to determine inadvertent return potential.

e Finalizing drill design in consideration of pressure calculations to minimize the potential for an
inadvertent return.
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e Requiring construction contractors to prepare a drilling plan outlining the site-specific plan for
drilling operations, equipment to be used, and materials to be used and to finalize the Horizontal
Directional Drill Frac-Out Contingency Plan with the necessary cleanup material located on-site.

¢ Employing mitigation measures during construction, including adjusting mud mixture based on
site specific drilling conditions and returns, adjusting tooling based on the drilling conditions, and
monitoring fluid returns and downhole pressures during drilling and pullback.

The Horizontal Directional Drill Frac-Out Contingency Plan was prepared and submitted to USACE. It
outlines the responsibilities, monitoring, corrective action, containment, clean-up, and notification process
for an inadvertent return. The purpose of this plan is to minimize the potential for an inadvertent return,
provide timely detection and response, protect the environment impacted by a potential release, ensure an
organized and timely response, and ensure all appropriate notifications are made immediately.

In the event of inadvertent return to the surface, the following actions will be taken:

e Contractor will notify the Keystone Drill Inspector, who will contact the appropriate Keystone
representatives.

e Suspend active drilling operations.

e Search for surface fractures.

e Determine the volume of lost fluid to surface.
e Contain any drilling fluid that has surfaced.

e Evaluate the circumstances leading to circulation loss to determine if the fracture can be sealed.
This shall include a review of the annular pressure history during the drill.

o In the event of partial circulation loss, pumping of drilling fluid may be reduced to reduce
pressure applied to native formation materials or lost circulation material may be added. Use of
pressure reduction or addition of lost circulation material will be identified in the contract
specification.

e Construct additional berms around the bore pit as directed by the Keystone Representative to
prevent release of materials into the adjacent water body.

e The contractor will pump the spill in an attempt to recover all of the spilled fluid for disposal.

e Implement measures (berm, silt fence, and/or hay bale installation) to prevent silt-laden water
from flowing into the water body.

e If hand tools cannot contain a small on-land release, small collection sumps may be constructed
to pump the released material into the mud processing system.

e Sump pumps or vacuum trucks will be used to remove and dispose of any drilling fluids.

D.4.8 Biological Resources (BIO)

The Department received comments related to the SEIS conclusions regarding impacts to vegetation and
wildlife and the need to complete the Section 7 Consultation process before presenting effect
determinations for protected species.

Theme SEIS Location Sub-Themes

Biological Resources Sections 3.7, 4.7,5.5.7, * Impact Methodology (4-7a)

(BIO) 6.4.4,6.4.5,6.4.6 * Conclusions (4-7b)
e Protected Species Impacts (4-7¢)
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BIO Sub-Theme — Impact Methodology (4-7a)

Commenters requested that the proponents (Keystone) coordinate with state natural resource agencies,
including the Montana Department of Fish, Wildlife and Parks. Comments indicated that state natural
heritage programs are able to provide updated geospatial data regarding wildlife distributions and other
locations of biological importance.

Response:

The proposed Project must comply with state laws and regulations protecting wildlife and other natural
resources. These regulations require Keystone to consult with state natural resource agencies if any state-
listed species may be impacted by the proposed Project. The state-level process is additional to and
separate from the Department’s NEPA process. However, the analysis in the Final SEIS uses recent
geospatial data from state natural heritage programs that includes state-listed species. For example, the
dataset from the Montana Natural Heritage Program is dated January 11, 2019. In addition, the analysis
supplemented the official Montana Natural Heritage Program dataset with new records of the northern
long-eared bat, Myotis septentrionalis, received from the Montana Natural Heritage Program on
November 1, 2019.

BIO Sub-Theme — Conclusions (4-7b)

Commenters stated the Draft SEIS unambiguously draws minimal impact conclusions for wildlife and
that the clearing of vegetation and wetlands will negatively affect dwindling bird populations, including
endangered species and species of concern. The Draft SEIS never evaluates the full range of impacts to
ecological systems and the species that rely on them, nor does it provide a full analysis of the cumulative
impacts of the Project on wildlife, especially from climate change. Commenters expressed concern about
the lack of resource protection measures for biological resources under normal operations. Commenters
also questioned the purpose of aerial surveillance and the method for determining impacts to wildlife and
also had concerns regarding how disturbance associated with construction would affect sensitive species.

Response:

Regarding impact analysis and determinations to effects to biological resources, resultant impacts are
based on the phase of the Project and also the type of impact. Construction impacts contained within the
2014 Keystone XL Final SEIS and within this SEIS range from minor to moderate and include the type of
impacts listed at the beginning of Section 4.7.1 and discussed in Section 6.4.5 of this SEIS; where
appropriate, both sections provide quantification of acreage of impacts affected and also indication of
where impacts would be short-term versus long-term or permanent. Removal of vegetation would
adversely affect habitat along the ROW; most of these instances would be temporary as areas would
recover following installation of the pipeline. Permanent loss of habitat would occur from construction of
surface-level infrastructure such as pump stations or new electrical infrastructure. Areas of forest within
the permanent ROW of the pipeline and power lines would also be permanently converted to herbaceous
or scrub-shrub habitat. Impacts to major rivers and associated wetlands, including those containing
federally-protected species would be avoided through the use of HDD for pipeline construction.
Specifically regarding protected species, impact determinations were based on a combination of desktop
and field studies and coordination with the U.S. Fish and Wildlife Service (USFWS).

As stated in the event of an accidental release (Chapter 5), the impact intensity of an accidental release is
dependent on numerous factors including the type of product released, the size of release, proximity to the
resource to the point of release, weather conditions, response time and the method of cleanup. Past case
studies and the properties of the crude oil are used to determine the type of effects on aquatic and
terrestrial habitat and to vegetation, fisheries, and wildlife; however the quantification of impacts of an
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accidental release of crude oil from the proposed Keystone XL pipeline would be speculative due to the
factors previously stated. The potential range of effects to vegetation, wildlife and fisheries from an
accidental release of crude oil are discussed in Section 5.5.7.

Conservation measures identified in Chapter 8 of this SEIS would serve to minimize potential for adverse
effects from construction and long-term effects during operations. These measures were developed in
coordination with the USFWS through the Endangered Species Act (ESA) Section 7 process and reflect
conditions within the USFWS Biological Opinion.

Regarding the need for specific resource protection measures for operations, measures listed at the
beginning of Section 4.7.3 of this SEIS for vegetation and wildlife and fisheries would apply to any
construction-related maintenance activities during normal operations. Refer to ACR Sub-Theme —
Guiding Principles, Policies, Regs and Laws (5-1) regarding liability and responsibility and related
measures that would be required by Keystone in the event of an accidental release.

Regarding aerial surveillance, the purpose of this activity is to monitor the condition of the pipeline
during operations, not to survey vegetation or wildlife.

Cumulative effects to biological resources are discussed in CEA Sub-Theme — Conclusions (7-3).
Section 3.10.4 of this SEIS includes a discussion of the effects of climate change on land- and aquatic-
based ecosystems and the organisms they support. As discussed in the SEIS, climate change is a result of
global greenhouse gas emissions and not solely a cumulative effect of the proposed Project and other
projects considered within the cumulative effects analysis. Although approval or denial or any individual
project would result in an incremental change to projected climate change impacts, these actions would
not substantially alter anticipated climate change-related effects. Therefore, the SEIS does not quantify
the specific climate change effects that could occur as result of the Proposed Action, including potential
effects to biological resources. The discussion in Section 3.10 of the SEIS regarding potential impacts to
biological resources is based on the Fourth National Climate Assessment report (USGCRP 2018). Refer
to this report for a more in-depth discussion of observed and predicted climate change impacts to
biological resources.

BIO Sub-Theme — Protected Species Impacts (4-7¢)

Commenters stated the need for completion of the Section 7 Consultation process to conclusively
determine whether listed species are likely to be adversely affected by the Project and that the Draft SEIS
improperly draws conclusions of effects to listed species without USFWS concurrences or issuance of a
Biological Opinion. Commenters stated the results of consultation should inform the NEPA process and
be available for public comment as part of the NEPA process. Commenters also stated the SEIS does not
provide an analysis of the actual harm that is likely to occur to species—regardless of whether the
proposed mitigation measures would work to reduce adverse impacts. Commenters expressed concern
that the conclusions regarding protected species were not supported by the analysis in that the biological
consequences of the particular types of potential harms mentioned are not considered. Commenters
expressed concern that various aspects of the analysis were inadequate, including the risks of impacts
from frac-out, accidental releases, collision with electrical power lines, sedimentation in the Taylor Creek
system, and cumulative effects. Commenters also requested additional avoidance, minimization, and
mitigation measures or questioned why certain measures were not included in the analysis.

Response:

The NEPA regulations, at 40 CFR 1502.25 Environmental Review and Consultation Requirements
requires “(a) To the fullest extent possible, agencies shall prepare draft environmental impact statements
concurrently with and integrated with environmental impact analyses and related surveys and studies
required by the Fish and Wildlife Coordination Act (16 USC 661 et seq.), the National Historic
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Preservation Act of 1966 (16 USC 470 et seq.), the Endangered Species Act of 1973 (16 USC 1531 et
seq.), and other environmental review laws and executive orders.” As stated in Table 3.7-4 of the Draft
SEIS, consultation with the USFWS was on-going. The effects determinations and conservation
measures within the Biological Assessment submitted to the USFWS on September 30™, 2019 were
included within the Draft SEIS for public review and comment.

As part of that ongoing Section 7 Consultation process, an amended Biological Assessment was prepared
and submitted to the USFWS on November 27 and the USFWS has subsequently prepared their
Biological Opinion; findings of the Biological Opinion, including conservation measures, have been
updated in the Final SEIS document.

Similar to the response in BIO Sub-Theme — Conclusions (4-7a), the range of effects or potential for
consequences to species are discussed at the beginning of Section 4.7.3, and the range of potential effects
(independent of mitigation measures) to vegetation, wildlife, and fisheries would be the same for
protected species. Specific conservation measures to avoid adverse effects on protected species are
summarized in Table 4.7-3 of the Final SEIS and are consistent with conservation measures contained
within the USFWS Biological Opinion. The BLM, WAPA, RUS, and/or the USACE will make
adherence to the conservation measures in the Biological Assessment and/or Biological Opinion
conditions of any approvals, as applicable within the authority of each agency. Section 5.5.7 of this SEIS
contains an assessment of potential adverse effects to biological resources, including protected species, in
the event of an accidental release of crude oil. This includes the likelihood of a release to affect a
resource based on incident rates and the presence of the resource along the pipeline alignment.

The revised Final SEIS Sections 4.7 and 6.4.6 align with the analyses in the Biological Assessment and
Biological Opinion. Each type of potential effect now receives a discussion of potential biological
consequences, which are considered along with the likelihood of those consequences occurring to
determine an impact rating.

Regarding the risk of impacts from frac-out, the revised Final SEIS Section 4.7.3.1 explains that the
nature(s) of the habitats crossed by HDD and the natural history of each species potentially present render
a biologically meaningful adverse consequence highly unlikely for any threatened or endangered species
even in the case of a frac-out. For additional information, please refer to Sub-Theme 4-6d, HDD and
Frac-Out.

Regarding the risk of impacts from accidental releases, the revised Final SEIS Section 5.5.7 explains that
significant impacts are highly unlikely, due to the likelihood that most spills would be small in size, the
low probability of a spill contacting suitable habitat, and the low probability of the spill coinciding with
the presence of individuals of any protected species other than the American burying beetle. For the
American burying beetle, the Biological Assessment estimates that approximately four individuals would
be affected by spills, leading to less than significant impacts to the species; however, the Biological
Opinion from the USFWS considers that effects on this species resulting from accidental releases are not
reasonably certain to occur. The nature of potential effects of an accidental release on ESA-listed species
are described in both the Draft and Final SEIS Section 5.5.7 and Table 5-20. For additional information,
please refer to the Theme of Accidental Releases (ACR).

Regarding the risk of collision with electrical power lines, an updated summary of the potential for effects
on ESA-listed species resulting from collisions with proposed electrical power lines is provided in
Section 6.4.6.1 of the SEIS. Also provided in the BA as well as Section 8.1 of the SEIS is a series of
conservation measures that will be applied to the proposed electrical power infrastructure to minimize the
potential for avian power line collisions. Given that collision with power lines is a major source of
known whooping crane mortality, a detailed collision risk assessment was completed in coordination with
the USFWS and included in the Biological Assessment and subsequent Biological Opinion. This risk
assessment is also included in Section 6.4.6.1 of the Final SEIS. The whooping crane collision risk
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assessment followed methodology prescribed by the USFWS and was reviewed by applicable resource
agencies prior to submission.

Regarding the risk of impacts from sedimentation of the Taylor Creek system, the revised Final SEIS
Section 4.7.3.1 explains that the proposed Project would implement the sediment and erosion control
measures in Keystone’s CMRP to avoid and minimize the potential effects of erosion and sedimentation.
Furthermore, only one proposed crossing in the Taylor Creek watershed intersects a perennial stream, and
photographs indicate that this feature is too small to convey any construction-related sediment the
approximately 8.6 river miles downstream to the designated critical habitat in Taylor Creek.

Regarding the risk of cumulative impacts on listed species, the revised Final SEIS Section 7.4.6 includes
an updated assessment of cumulative impacts to listed species. For additional information, please refer to
the Theme of Cumulative Impacts (CEA).

Regarding avoidance, minimization, and mitigation measures, the revised Final SEIS Chapter 8 includes
an updated Table 8-3 showing avoidance, minimization, and mitigation measures related to ESA-listed
species. These measures include all of the conservation measures in the Biological Assessment and/or
Biological Opinion, as well as other measures added after publication of the Draft SEIS. The BLM,
WAPA, RUS, and/or the USACE will make adherence to the conservation measures in the Biological
Assessment and/or Biological Opinion conditions of any approvals, as applicable within the authority of
each agency. The analyses in Chapters 4 through 7 of the Final SEIS consider the application of these
measures and the impact ratings are reflective of this. The USFWS has reviewed the proposed measures
and has determined that they would be sufficient to render effects to ESA-listed species other than the
American burying beetle insignificant and/or discountable. For the American burying beetle, the USFWS
has determined that the proposed measures would lead to the proposed Project and connected actions
having effects on this species that do not jeopardize the existence or recovery of the species.

D.4.9 Socioeconomical and Environmental Justice (SOC)

The Department received comments related to the manner in which the SEIS evaluated impacts to tribes,
use of eminent domain by a foreign entity, and the impacts to the economy and jobs presented in the
SEIS.

Theme SEIS Location Sub-Themes

Socioeconomics and Sections 3.8, 4.8, 5.5.8, * Impact Methodology and Assumptions (4-8a)
Environmental Justice 6.4.9 * Conclusions (4-8b)

(SOC) e Eminent Domain (4-8c)

o Impacts to Tribal Resources of Significance (4-8d)
o Impacts to Tribal Way of Life (4-8e)

e SOC Sub-Theme — Economy (4-8f)

e SOC Sub-Theme — Jobs (4-8g)

SOC Sub-Theme — Impact Methodology and Assumptions (4-8a)

Synopsis:
Commenters stated the Draft SEIS fails to adequately assess impacts to tribal rights.

Response:

The SEIS discusses tribal rights and resources in Section 3.8 and analyzes potential impacts to those
resources both in Section 4.8 and Chapter 5. Consistent with Executive Order 13175 and 36 CFR 800
(Protection of Historic Properties), the federal government has engaged federally recognized
American Indian tribes in government-to-government consultation. The federal government initiated
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consultation with tribes as part of the original application that culminated in the August 2011 Final
EIS. The Department continued this consultation through the development of the 2014 Keystone XL
Final SEIS. As part of this consultation process, the Department conducted a broad range of tribal
consultations, ranging from group meetings involving many tribes and discussion topics to individual
discussions on specific topics via meetings, letter, phone, or email. A Programmatic Agreement
consistent with Section 106 of the National Historic Preservation Act was originally drafted as part of
the 2011 Final EIS. As part of the 2014 Keystone XL Final SEIS evaluation process, the
Programmatic Agreement that was signed in 2011 was amended, finalized, and implemented in 2013
(see Appendix E of the 2014 Keystone XL Final SEIS). The Department continues to uphold
conditions within the Programmatic Agreement.

Also see response to P&N Sub-Theme 1-2¢ regarding consultation with tribes and responses to sub-
themes 4-8d and 4-8e regarding impacts to tribal resources of significance, tribal way of life and
federal recognition of treaty land rights.

SOC Sub-Theme — Conclusions (SOC 4-8b)

Synopsis:

Commenters expressed concern about the lack of resource protection measures for socioeconomic
conditions and environmental justice populations and question the impact conclusions regarding
economic benefits.

Commenters also stated the Draft document fails to adequately evaluate environmental justice impacts
along the pipeline route. These comments focus on the concern for safety of native women and increase
of crime and trash due to the establishment of construction camps. Commenters also linked the proximity
of the Project to Fort Peck and important tribal resources and the potential for adverse effects as
environmental justice concerns; these communities have endured hardships in the past and the Project
would threaten their communities.

Response:
The Department considers the analyses presented in the environmental justice sections of the 2014

Keystone XL Final Supplemental EIS (see Sections 3.10.2.4, Environmental Justice, 4.10.3.1,
Construction, and 4.10.3.2, Operations) and this SEIS (see Sections 3.8.2 and 4.8.3) to be consistent with
the CEQ guidance for analysis of potential environmental justice effects. The documents identify
geographic areas with meaningfully greater or populations exceeding 50 percent of minority and/or low-
income populations, including American Indian populations. These geographic areas of minority and/or
low-income concentrations have the potential to be disproportionately adversely affected by the proposed
Project, including exposure to construction dust and noise, disruption to traffic patterns, and increased
competition for medical or health services in the event of an accidental release of crude oil or other
incident. These impacts could also disproportionately affect American Indian populations to the extent
that they use ceremonial and medicinal foods and other products.

Regarding the need for specific resource protection measures for operations, based on the projected
impacts from construction and operations, no additional measures, beyond those identified in Table 8-2 of
this SEIS would be warranted. Specific mitigation for environmental justice communities would involve
ensuring that adequate communication in the form of public awareness materials regarding the
construction schedule and construction activities is provided (see Section 4.10.3.1, Construction of the
2014 Keystone XL Final SEIS). Keystone states that it would reach out to Local Emergency Planning
Committees during and after the development of its Emergency Response Plan (ERP) and produce public
awareness materials with special emphasis on considerations of low-income and minority communities in
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those preparedness efforts (see Section 4.10.3.1, Construction of the 2014 Keystone XL Final SEIS).
Refer to ACR Sub-Theme — Guiding Principles, Policies, Regs and Laws (5-1) regarding liability and
responsibility and related measures that would be required by Keystone in the event of an accidental
release.

Increases in crime and social impacts to local communities from the oil industry such as gambling,
alcohol, and violence have been widely reported, but such impacts are generally associated with boom
towns and/or longer term operations like oil/gas drilling operations where a largely male workforce may
be residing for months or years. Keystone states that it has established a camp Code of Conduct to
control and manage behavior in all proposed Project camps. All camp residents must agree to abide by
the conditions of the Code of Conduct. Workers who violate Camp Code of Conduct would be fired. The
Code of Conduct addresses camp access control procedures, bringing weapons into the camp, disruptive
or abusive behavior, alcohol use, and criminal/illegal activities. Keystone would restrict camp access to
ensure that only appropriate personnel receive camp entrance authorization. Camps would be fully
fenced with a guard shack at a single entrance and video surveillance would be used to monitor key areas.
A contract security officer staffing the guard house would be provided on a 24/7 basis and at all times
there would be at least one additional roving security officer supplemented with off-duty law enforcement
personnel, as needed. Residents would be prohibited from having visitors within the camp. In most
locations, the workforce would be housed in construction camps, away from communities and the
construction camps would be operational temporarily (6 to 8 months).

Although out of scope of this project, the U.S. Government is aware of, and is taking steps to address, the
unique problem of violence toward Native Americans. On November 22, 2019, Attorney General
William Barr announced a nationwide plan to address the crisis of missing and slain Native American
women. This initiative would invest $1.5 million to hire specialized coordinators in 11 U.S. attorney’s
offices across the United States with significant Indian Country caseloads. The coordinators would be
responsible for developing protocols for a better law enforcement response to missing persons cases.
Montana’s coordinator, a former Federal Bureau of Investigation (FBI) agent, has already started in his
position. Tribal or local law enforcement officials would also be able to call on the FBI for additional
help in some missing indigenous persons cases. The FBI could then deploy some of its specialized teams,
including investigators who focus on child abduction or evidence collection and special agents who can
help do a quick analysis of digital evidence and social media accounts. The Justice Department is also
committed to conducting an in-depth analysis of federal databases and its data collection practices to
determine if there are ways to improve the gathering of information in missing persons cases.

On November 26, 2019, President Donald Trump signed an executive order that established Operation
Lady Justice — an interagency task force charged with developing an aggressive, government-wide
strategy to address the crisis of missing and murdered women and girls in American Indian and Alaska
Native communities. The task force will establish multi-jurisdictional teams comprising representatives
from tribal and federal law enforcement to review unsolved cases and promote greater cooperation among
federal, local, state, and tribal law enforcement agencies in responding to cases. This executive order also
directs the Department of Justice to issue grants to help improve safety in Native American communities.
The President said, when signing the order, that “We will leverage every resource we have to bring safety
to our tribal communities, and we will not waver in this mission.”

Also see response to P&N Sub-Theme 1-2¢ regarding consultation with tribes and responses to sub-
themes 4-8d and 4-8e regarding impacts to tribal resources of significance, tribal way of life and
federal recognition of treaty land rights.
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SOC Sub-Theme —Eminent Domain (4-8c)

Synopsis:
Comments stated concern of eminent domain and also the precedent set by allowing a foreign corporation
to use eminent domain on private U.S. citizen land for corporate profits.

Response:

Regarding eminent domain and foreign entities, Section 2.1.7.2 (Pipeline Construction Procedures,
TransCanada-Keystone Pipeline) of the 2014 Keystone XL Final SEIS details that Keystone LP
(Keystone) is a limited partnership organized under the laws of the state of Delaware. To construct,
operate, and maintain the proposed Project, Keystone would be responsible for acquiring easement rights
from landowners along the entire route in each state. Easement agreements would list the conditions to
which both the landowner and Keystone agree, including financial compensation to the landowners in
return for granting easements. Compensation would also be made for loss of use during construction,
crop loss, loss of non-renewable or other resources, and restoration of any unavoidable damage to
personal property during construction. The Department expects Keystone to negotiate fairly, honestly,
and respectfully with landowners when they negotiate an easement; however, those negotiations and final
agreements are private business concerns between the landowners and Keystone.

If Keystone obtains all necessary permits and approvals and an easement negotiation cannot be completed
in a manner suitable to both parties, Keystone may attempt to use state eminent domain laws to obtain
easements needed for pipeline construction, maintenance, and operation. State laws dictate the
circumstances and legal entities under state law which eminent domain may be used and define the
eminent domain process and level of compensation within a given state. The Department has no authority
over negotiations of easement agreements and has no legal status to enforce the conditions of an easement
agreement. A landowner who considers Keystone to be out of compliance with an easement agreement
would need to discuss the matter with Keystone or local law enforcement officials or initiate legal
consultation.

SOC Sub-Theme —Impacts to Tribal Resources of Significance (4-8d)

Comments stated concern of impacts to tribal resources of significance both from construction of the
proposed pipeline and from an accidental release of crude oil. This includes recognition of the Ponca
Trail of Tears eligibility on the NRHP, the need for the Department to consult with tribes regarding sacred
sites and Traditional Cultural Properties, and protection of tribal resources of spiritual significance such
as Ponca Sacred Corn.

Response:

Throughout the NEPA process, the Department worked with tribes to identify Traditional Cultural
Properties, including sacred sites. This includes consideration of the Ponca Removal Trail which was
identified as a resource during previous public comment (see 3.9 of this SEIS). The general route of what
is now known as the Ponca Removal Trail crosses the MAR study corridor somewhere near the Big Blue
River in Seward County. This route was used for the forced removal of the Ponca Tribe from northern
Nebraska in 1877. Although no evidence exists pointing to the exact location of the trail in this area, a
short segment of an old trail known as the Ulysses to Seward Settlement Trail has been documented at a
nearby archaeological site; it is possible that this road segment, which is located approximately 1
kilometer (0.65 mile) southeast of the MAR centerline, represents a small portion of the Ponca Removal
Trail. Because the locations of happenings (such as camp sites and burials) during the Ponca’s forced
removal were documented in detail as they occurred (specifically several miles to the north and the south,
near the present-day towns of Ulysses and Staplehurst, respectively), there is no evidence associating the
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old road segment with significant events that occurred during the Ponca’s removal in 1877. Furthermore,
archaeological investigation of the two locations the Project centerline will cross the projected route of
the Ponca Removal Trail found no physical evidence of the trail, camp sites or unrecorded burials
associated with the Ponca Removal Trail.

Since completion of the 2014 Keystone XL Final SEIS, the Tanderup Family, whose farm is located in
proximity to the Ponca Removal Trail, deeded land to the Ponca Tribe of Nebraska and the Ponca Nation
of Oklahoma along the Preferred Route, approximately 11 miles northwest of the start of the MAR.
Sacred Ponca Corn has been planted on the Tanderup Farm and deeded land. The Ponca Removal Trail
has been reported to cross this property where the corn has been planted, however, during the Nebraska
Public Service Commission hearings, it was determined that the Ponca Trail is located approximately 1
mile east of the Tanderup property based on geographic information system (GIS) locations provided by
Chief Standing Bear (Nebraska Commission on Indian Affairs 2019). Stipulation V.B.2.a, of the
Programmatic Agreement states “In the identification and evaluation of historic properties to which
Indian tribes may attach religious and cultural significance, the Department will take into consideration
information submitted by Indian tribes to the Department prior to construction through consultations.”
This would include the Sacred Ponca Corn planting location on the Tanderup farm.

Section 3.9.2 of the Final SEIS has been updated to reflect the above discussions regarding the Ponca
Removal Trail and Tanderup farm.

Regarding impacts from pipeline construction, the Department has worked with tribes under the
Programmatic Agreement to identify and avoid historic properties along the ROW. As indicated in
Section 4.9 of this SEIS, these measures include shifting the alignment to avoid the resource, boring
underneath the resource, fencing and monitoring, and restricting vehicle traffic. Unavoidable impacts to
historic properties would require specific mitigation to that resource through the Programmatic
Agreement.

See response to CUL sub-theme 4-9c regarding the existing Programmatic Agreement and response to
P&N sub-theme 1-2c¢ regarding the history of tribal consultation.

SOC Sub-Theme — Impacts to Tribal Way of Life (4-8e)

Comments stated concern of impacts to tribal resources related to way of life and cultural and religious
practices. This includes impacts to plants, wildlife and water used for spiritual practices, medicinal uses,
and daily survival. Commenters also stated the Draft SEIS did not fully consider water rights, including
those established for reservations under the Winters Doctrine and the Fort Peck-Montana Compact.
Additionally, potential impacts of the proposed pipeline’s crossing of the Assiniboine and Sioux Rural
Water Supply System had not been fully disclosed as Chapter 5 of the Draft SEIS incorrectly stated “The
proposed pipeline ROW does not cross any Assiniboine and Sioux Rural Water Supply System-related
infrastructure”.

Response:

The Department acknowledges that fishing, hunting and collection of plants for medicinal purposes are
significant activities for many Indian residents of the proposed Project area. Individuals participate in
these activities for numerous reasons, including food supply, personal income, and the continuance of
cultural customs and traditions. Regarding medicinal plants and wildlife and fishery resources valued by
tribes, construction of the proposed pipeline would have temporary adverse effects to resources during
construction. With the exception of forested areas cleared within the permanent ROW, biological
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communities would be restored following construction to specified landowner agreements and federal
agency ROW terms and conditions. These effects are discussed in Section 4.8.3 of this SEIS.

Section 5.5.8.2, Environmental Justices discusses impacts of the proposed pipeline on tribal rights in the
event of a spill. It is recognized that Indian tribes and tribal members could be disproportionately
impacted negatively by the proposed Project because they could have a greater dependence on natural
resources than non-tribal members. A large accidental release of crude oil could significantly impact
aquatic and terrestrial resources, including those considered important by Indian tribes or used in sacred
and spiritual practices. Although the Draft SEIS identified the potential significant impacts to aquatic and
terrestrial resources, including impacts to resources considered important to Indian tribes or used in
sacred and spiritual practices, the Department expands on the analysis in the draft to respond to
comments. Additional text has been added to the Final SEIS based on comments received: “Comments
received from tribes and tribal members during the Draft SELIS comment period emphasized the
importance of these resources to their culture and way of life. Rivers sustain the tribes in part by
providing the water for traditional religious and cultural practices such as the Sundance and sweat
lodges. These practices require water and resources, such as cottonwood trees and gathered plants,
which rely on water from the rivers to thrive. Specifically, the Missouri River in certain tribal
traditional beliefs holds sacred spiritual beings which would be threatened by contamination.
Members of tribes also rely on rivers for subsistence including hunting of large mammals and game
birds as well as gathering of plants which rely on the rivers. These subsistence activities are often used
to supplement fixed incomes and loss of these resources in the event of a spill would be a significant
impact to these individuals. Contamination of these resources in the event of an accidental release
would adversely affect these resources and significantly affect tribal culture, beliefs, and threaten the
transfer of these traditions to younger generations. Depending on the location of the accidental
release, these effects could be disproportionately high and adverse to tribal communities affected by a
spill.”

Additional text has also been included in Section 3.8.2.4 regarding treaty and water rights (bold indicates
new text):

Regarding water rights, in 1908, a Supreme Court ruling established the Winters Doctrine which
clarifies water rights of American Indian reservations by establishing that when the federal
government created Indian reservations, water rights were reserved in sufficient quantity to meet the
purposes for which the reservation was established. The specific case involved the Fort Belknap
Reservation in Montana and their right to use the water of the Milk River which was being diverted
upstream by farmers. The upstream diversion provided insufficient water supply to support irrigation
Jfor agriculture on the reservation. The Supreme Court ruled in favor of the United States and the
Native Americans, arguing that the establishment of the Fort Belknap Reservation entitled the Native
Americans to perpetual use of the water that it contained; their rights were "'reserved’ at the date of
establishment (1888), and, contrary to the doctrine of prior appropriation, those rights could not be lost
through nonuse. Courts have held that Indian tribes have "reserved’ rights in all waters that arise on,
border, traverse, or underlie their reservations.

More recently, in 2000, Congress enacted the Fort Peck Reservation Rural Water System Act to (1)
ensure a safe and adequate municipal, rural and industrial water supply for the residents of the Fort Peck
Indian Reservation in the state of Montana, and (2) assist the citizens of Roosevelt, Sheridan, Daniels and
Valley counties in the state, outside the Fort Peck Indian Reservation, in developing safe and adequate
municipal, rural and industrial water supplies (Public Law 106-382). The resulting project, known as the
Assiniboine and Sioux Rural Water Supply System, is comprised of the Fort Peck Reservation and Dry
Prairie Rural Water Authority, which are located in northeastern Montana. While portions of the
Assiniboine and Sioux Rural Water Supply System are still in development, much of the work has been
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completed and title for operational facilities has been transferred to the Bureau of Indian Affairs to be
held in trust for the Tribes. The Assiniboine and Sioux Rural Water Supply System uses water from
the Fort Peck-Montana Compact which was ratified in 1985 by the state of Montana and the
Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation. The Compact was approved by the
Secretary of the Interior and the U.S. Attorney General and establishes water rights of the Assiniboine
and Sioux Tribes of the Fort Peck Indian Reservation in the State of Montana to water on, under,
adjacent to, or otherwise appurtenant to the Reservation, including waters of the Missouri River, its
tributaries, and ground water. The Assiniboine and Sioux Rural Water Supply System provides clean,
safe drinking water to schools, churches and other faith communities, hospitals, and businesses on the
Reservation. The Fort Peck Reservation has a total population of approximately 10,700 people, of which
approximately 5,800 are members of the Assiniboine and Sioux Tribes. The water system serves
Reservation populations in or around the towns of Wolf Point, Poplar, Brockton, Fort Kipp, Oswego and
Frazer. Towns not on the Reservation, including Glasgow, Scobey, Plentywood and Culbertson, are
served by the Dry Prairie Rural Water Association (Assiniboine & Sioux Rural Water Supply System
2010). The ultimate design population serviced by the water supply system is 31,200 people.

A discussion has been added to Section 4.8 to discuss the proposed Keystone XL pipeline’s crossing of
the Assiniboine and Sioux Rural Water Supply system (construction): “The proposed Keystone XL
pipeline also crosses part of the Assiniboine and Sioux Rural Water Supply waterlines at 12 locations
between mileposts 82 to 86. For these crossings, Keystone has worked with and compensated the Dry
Prairie Rural Water District to lower the waterlines to a minimum depth of 14 feet, which would allow
for the proposed Keystone pipeline to cross over the waterlines at a typical clearance of 7 feet between
the two lines and case the waterlines. This separation distance between the existing waterlines and
proposed Keystone XL pipeline and casing of the existing waterlines would help prevent impacts to
interruption of the Assiniboine and Sioux Rural Water Supply distribution system during construction
of the proposed Keystone XL pipeline.” (normal operations and maintenance): “As previously stated, the
proposed Keystone XL pipeline crosses part of the Assiniboine and Sioux Rural Water Supply
waterlines at 12 locations. Efforts made to increase the separation distance between the pipelines and
the casing of the waterlines would help prevent impacts to interruption of the Assiniboine and Sioux
Rural Water Supply distribution system should repairs of the proposed Keystone XL pipeline be
required at the vicinity of a crossing location.”

SOC Sub-Theme — Economy (4-8f)

Commenters expressed how taxes received from the pipeline would benefit local and regional economics
and fund much needed infrastructure improvements. Commenters also provided disagreement that the
potential long-term environmental effects and resulting adverse economic impacts outweigh the economic
Project benefit described in the SEIS. Commenters stated the economic analysis needs to include the
potential costs associated with an accidental release of crude oil and effects of climate change.

Response:
Regarding economic benefits, the 2014 Keystone XL Final SEIS and the current SEIS provide an analysis

of the economic impacts of the proposed Project, including the estimated beneficial impacts of increased
direct and indirect employment, earnings, tax revenues to local communities along the route, and gross
state product and gross domestic product. As discussed in 2014 Keystone XL Final SEIS Section 4.10,
Socioeconomics, and in the current SEIS Section 3.8/4.8, some of these benefits (such as employment and
earnings) would be generally short-term in nature, while others (such as tax revenues) would be longer-
term. Based on the predicted number of jobs created during construction and spending, as well as the
long-term tax benefits, economic effects to the local and regional jurisdictions are determined to be
substantial. The local jurisdictions receiving tax benefits would ultimately decide where additional
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revenues would be spent. Local communities in the economic corridor would experience some temporary
direct economic benefits of the proposed Project during construction.

Section 5.5.8.1 of this SEIS discusses the potential economic effects in the event of an accidental release
of crude oil. This includes impacts to agricultural production, hunting and fishing, local property values
and commercial activity. Actual economic dollar value impacts, however, would be speculative as the
extent and duration of the socioeconomic impacts would depend on the properties and uses affected, the
response time, the remedial method employed by the response team, and the length of time required to
return properties to conditions similar to those prior to the release.

Regarding potential climate change-related economic impacts from the proposed Project, see response to
GHG sub-theme 4-10b regarding consideration of USEPA’s social cost of carbon metric. Also, section
3.10 of the SEIS discusses the potential global, national, and regional impacts that are predicted to
intensify as a result of climate change. These effects, however, cannot be tied to a single project, and are
therefore, not considered part of the economic impact of the proposed Project. The discussion in Section
3.10 of the SEIS regarding socioeconomic effects is based on the Fourth National Climate Assessment
report (USGCRP 2018). Refer to this report for a more in-depth discussion of observed and predicted
climate change impacts to economic growth within the United States.

SOC Sub-Theme — Jobs (4-8g)

Synopsis:

Commenters expressed how the proposed Project would create jobs and be a benefit to the region and
union laborers, whereas other commenters focus on the job creation estimates being inflated, stating a
majority of the jobs would be temporary construction jobs. Others commented on how the SEIS should
evaluate creation of green energy jobs using alternative energy sources.

Response:
Employment estimates are provided in Section 4.10.3.1, Construction, of the 2014 Keystone XL Final

SEIS. These estimates are based on staffing and contracting patterns provided by Keystone. Given past
experience, Keystone estimates that only about 10 percent of the pipeline workforce would be hired
locally. Pipeline construction is typically done by firms using a predominately national, highly-
specialized workforce. Because oil pipeline construction is such a specialized activity, a suitable
workforce would not be expected to reside in the mostly rural stretches through which the proposed
Project corridor runs.

As noted in Section 4.10.3.1, Construction of the 2014 Keystone XL Final SEIS, most jobs in the
economic corridor states would occur in construction, trade, professional services, lodging, and food
services. This mix of industry effects stems from local suppliers to pipeline construction activity, as well
as household spending of worker income. In southern Nebraska, this pattern would be supplemented by
the anticipated use of commercial lodging and food service during pipeline construction.

Where less specialized construction activities would occur, such as in the development of storage sites,
the analysis assumes that in-state contractors could be used. In describing employment impacts in Section
4.10.3.1, Construction of the 2014 Keystone XL Final SEIS, the term local includes workers residing
anywhere within a proposed Project corridor state (a state through which the proposed Project corridor
runs). These less specialized construction activities plus the other direct, indirect, and induced jobs
resulting from spending for the proposed Project would total approximately 12,000 average annual jobs in
the four proposed Project corridor states. The numbers of jobs outside the proposed Project corridor
states are summed together and are not broken down by state. These total approximately 30,100 average
annual jobs, including direct, indirect, and induced jobs (see the 2014 Keystone XL Final SEIS,

Table 4.10-4).
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Appendix O, Socioeconomics, of the 2014 Keystone XL Final SEIS provides detailed employment
estimates by industry by state along the proposed Project corridor. For Nebraska, sub-state analyses were
completed to account for substantial economic and demographic differences between northern and
central/southern portions of the state.

Contractors would likely use local subcontractors and in-state sources for common goods and services
where available. Keystone estimates that approximately 10 percent of the workforce in each state would
come from locations within that state, both within and outside the counties through which the pipeline
would pass. Worker expenditures during construction would primarily go toward lodging, meals, and
minor retail purchases.

The proposed Project represents a private investment of approximately $3.1 billion (see Section 4.10.3.1,
Construction of the 2014 Keystone XL Final SEIS). It is possible that such a scale of investment in green
energy or in some other enterprise could result in more jobs than the proposed Project. However, such an
investment has not been proposed, and the number of jobs associated with the proposed Project is not the
sole consideration in approval or denial of permits and grants for the proposed Project. Additionally,
neither approval or denial of the proposed Project would preclude public or private investments in green
energy.

Some commenters assert that the proposed Project would result in net job losses. There is no specific
relationship between the proposed Project moving forward, and jobs being lost in industries that provide
alternatives to a fossil fuel economy. The market analysis (see Section 1.4, Market Analysis, of both the
2014 Keystone XL Final SEIS and this SEIS document) explains that demand for heavy sour crude oil is
projected to continue in the long-term at U.S. refineries in the Midwest regardless of whether the
proposed Project moves forward, and that this demand would be met by other crude oil transport options
in the absence of the proposed Project. Section 1.4.6.1, Crude Price Differences and Gasoline Prices of
the Keystone XL Final SEIS, discusses crude price differences and gasoline prices and concludes that
Midwest product prices are driven by international rather than U.S. inland crude oil prices. Section 1.4,
Market Analysis of the 2014 Keystone XL Final SEIS, finds that the crude slate would be essentially the
same with the proposed Project, and Section 4.15.3.12, Air Quality and Noise, finds that, as a result, the
changes in emissions at the Gulf Coast area refineries would be negligible and would not affect health and
climate or, as a result, jobs.

Section 4.13.5, Potential Impacts, of the 2014 Keystone XL Final SEIS and Chapter 5 of this SEIS
discusses the potential impacts of a spill on farming and on businesses that rely on hunting, fishing,
sightseeing, and other recreational activities. These analyses acknowledge that impacts to these resources
could occur, but states that impacts would be expected to be temporary and short-term.

The proposed Project pipeline would not be expected to threaten trucking jobs as it is a long-distance
pipeline and crude oil is not transported by truck for long (multi-state) distances. In the Bakken, trucks
are used locally to transport crude oil.

APPENDIX D. COMMENT RESPONSE DOCUMENT D—-42



FINAL SEIS KEYSTONE XL PROJECT

D.4.10 Cultural Resources (CUL)

The Department received comments related to the study area used and the process for identifying historic
properties and tribal involvement during the cultural survey process. Comments received also discussed
the Programmatic Agreement and questioned the process for evaluating unsurveyed locations.

Theme SEIS Location Sub-Themes
Cultural Resources Sections 3.9, 4.9, 5.5.9, * Study Area (3-9a) i
(CUL) 6.4.10 o Impact Methodology and Assumptions (4-9a)

e Conclusions (4-9b)

e Programmatic Agreement (4-9c)
o Tribal Involvement (4-9d)

o Unsurveyed Locations (4-9e)

CUL Sub-Theme — Study Area (3-9a)

Commenters stated the Draft SEIS too narrowly defines the area of potential effect. The terminology
"area of potential effect" is used, which is different from other sections, where a "region of influence"
or "ROI" term is used. The 300-foot ribbon along the proposed pipeline may be sufficient to address
direct impacts to historic properties’ integrity (location, design, materials, workmanship, setting,
feeling, and association). There is potential for indirect impacts beyond the 300-foot line, such as
visual effects, that might change a historic property’s setting, feeling, and association. The area of
potential effect needs to account for such indirect effects. This includes consideration of historic
properties within 1,200 feet that may be adversely affected by an accidental release of crude oil.

Response:

As a supplement to the 2014 Keystone XL Final SEIS analysis, the current SEIS adopts the same
methodology used in determining the area of potential effects (APE) which included a 300-foot-wide
survey area; a distance deemed sufficient to understand the extent of historic properties within the 110-
foot wide construction footprint for pipeline installation. The Department recognizes the concerns for
indirect visual impacts beyond this distance, however, with the exception of the pump stations, the
pipeline will be belowground. Regarding a larger 1,200-foot APE, this distance would fall well beyond
expected direct effects from pipeline construction and normal operations.

In the event of an accidental release, protection of public health and safety would be paramount and the
protection of historic properties if present or discovered during remediation of a spill would be
coordinated through the Programmatic Agreement on Protection of Historic Properties During
Emergency Response Under the National Oil and Hazardous Substances Pollution Contingency Plan
(Advisory Council on Historic Preservation 2002). This Programmatic Agreement ensures that historic
properties are taken into account in their planning for and conduct of the emergency response under the
National Oil and Hazardous Substances Pollution Contingency Plan (40 CFR 300). The National Oil and
Hazardous Substances Pollution Contingency Plan does not provide specific guidance for taking historic
properties into account during emergency response to an actual or threatened release of a hazardous
substance, pollutant or contaminant or the discharge of oil or other pollutants (hereinafter, a release or
spill). Also, emergency provisions contained in the regulations implementing Section 106 of the National
Historic Preservation Act do not directly address requirements for such emergency responses. The
Programmatic Agreement provides an alternative process to ensure appropriate consideration of historic
properties within the meaning of the National Historic Preservation Act during emergency response to a
release or spill.
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CUL Sub-Theme — Impact Methodology and Assumptions (4-9a)

Commenters stated there are a number of occurrences where the Draft SEIS mischaracterizes impacts to
cultural resources (e.g., use of cultural resource terminology, indirect effects, treatment vs. mitigation) or
incorrectly conflates NEPA terminology and practice with that of requirements arising from Section 106
of the National Historic Preservation Act. They also stated the surveys conducted are an impact and that
activity should be recognized in the SEIS and that tribal consultation was not conducted for testing and
mitigation of sites.

Response:

Sections 3.9 and 4.9 of the SEIS have been revised to reflect consistent terminology of “historic property”
as defined under the National Historic Preservation Act versus the use of cultural resource or heritage
resource used in the Draft SEIS. The analysis has also been revised to characterize effects as direct
effects vs. the previous characterization of indirect effects. Additional information from surveys
conducted during 2019 have also been included along with the status of SHPO concurrence.

Regarding tribal consultation and the role of tribes during the surveys, the regulations implementing
Section 106 of the National Historic Preservation Act (54 USC 306108) are at 36 CFR 800. Section
800.16 defines consultation as “the process of seeking, discussing, and considering the views of other
participants, and where feasible, seeking agreement with them regarding matters arising in the section 106
process.” The 2013 amended Programmatic Agreement, prepared in accordance with 36 CFR 800.14(b),
lays out the process by which the Department will consult with the 17 federal and state agencies that are
signatories to the Programmatic Agreement, TransCanada (an invited signatory), and the 69 tribes the
Programmatic Agreement recognizes as tribal consulting parties to the Project. The Department has
followed the consultation process.

Consistent with the terms of the Programmatic Agreement, the Department has satisfied the Section 106
regulation’s requirements for identifying and evaluating historic properties. The Section 106 regulations
require federal agencies to make a “reasonable and good faith effort” to identify historic properties that may
be affected by federal undertakings. The Advisory Council on Historic Preservation issued standards for
meeting the “Reasonable and Good Faith” requirement. The standards instruct federal agencies to ensure
their identification efforts are logical, clear, and comprehensive (reasonable) and carried out in a timely
manner in consultation with the consulting parties (good faith). Demonstrating good faith also includes
“...recognizing the special expertise possessed by Indian tribes and Native Hawaiian organizations in
assessing the eligibility of historic properties that may possess religious and cultural significance to
them...” (Advisory Council on Historic Preservation 2011). The Department, working with the BLM,
made efforts to engage tribes in the 2019 surveys. Multiple tribes, several of which are from Montana
(both federally recognized and non-recognized tribes) participated in on the ground inventory.

The Department has always recognized the tribal expertise in identifying places of cultural significance to
them that may be affected by the Project. In 2009, the Department invited the tribes to conduct studies to
identify properties of religious and cultural significance, otherwise referred to as Traditional Cultural
Properties, in proximity to the proposed pipeline route. Eight tribes conducted Traditional Cultural
Property studies in 2009-2011. The results of these studies were mapped in relation to the Project ROW
and added to the list of places to be monitored by tribal members during construction. The tribal
monitoring plan was developed in consultation with tribes and was included as Attachment E to the 2011
Programmatic Agreement. The tribal monitoring plan was carried over to the amended Programmatic
Agreement in 2013 and the list of areas/locations to be monitored has since been expanded. The
Department continues to recognize the places identified by the tribes as culturally sensitive. These places
will be monitored by the tribes during construction to ensure that previously unidentified historic
properties are not affected.
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The Department also has made cultural resources inventory reports, maps, testing plans, data
recovery/treatment plans and other related documents available to any tribe that requested these
documents soliciting their views on National Register eligibility and effect. In addition, the Department
has arranged for meetings and field visits if requested by a tribe. Following the re-authorization of the
Project in 2017, the Department re-started tribal consultation. Since April 2018, the Department has sent
all cultural resources documents and reports to the tribes for review whether requested or not. From
August, 2018 to the present the Department has notified all tribes when cultural resources reports and
documents have been posted to the Project cultural resources portal for download and invited the tribes to
review the documents and provide comments. These efforts have been made in compliance with
Stipulation V.A of the Programmatic Agreement to ““...continue to provide all consulting parties with an
opportunity to provide their views on the identification and evaluation of historic properties, assessment
of effects, and treatment of adverse effects...”.

In the spring of 2018 Keystone developed a cultural resources research design to guide cultural resources
inventory of the MAR. The research design was recorded on a Compact Disk and mailed on May 1, 2018
to all tribal consulting parties with an invitation from the Department to conduct Traditional Cultural
Property studies along the MAR. The research design contained 1:24,000 scale maps showing the ROW
and all known archaeological sites and other cultural resources in relation to the ROW. The purpose of
including the research design was to provide the tribes with information about the ROW in sufficient
detail so the tribes could determine if the Project would pass through culturally sensitive areas warranting
a Traditional Cultural Property study. In July, 2018 three tribes conducted approved Traditional Cultural
Property studies within the MAR (Omaha Tribe of Nebraska, the Santee Sioux Nation, and the Fort
Belknap Indian Community).

In August, 2018 the Department sent a letter to all consulting parties, including all tribes, announcing the
establishment of an on-line Project cultural resources portal that enables large documents to be posted for
download and review. In March 2019 the Department sent a letter to all consulting parties, including the
tribes, notifying them that a GIS database had been added to the cultural resources portal. The GIS
contains spatial data layers on all known cultural resources in relation to the pipeline ROW as well as the
ROWs for all other Project components including power stations, pump stations, power lines, access
roads, pipe yards, etc. This allows the viewer to see the cultural resources data in a scalable format in
relation to detailed information on the Project

CUL Sub-Theme — Programmatic Agreement (4-9¢)

Synopsis:
Commenters questioned the level of tribal involvement in relation to the Programmatic Agreement and
lack of coordination with tribes in the identification of natural and cultural resources.

Response:

The Department executed a Programmatic Agreement to consider the effects of the Keystone XL Pipeline
Project on historic properties listed in or eligible for listing in the NRHP resulting from construction,
operations and maintenance of the Keystone XL Pipeline Project. The Programmatic Agreement is the
product of multiple meetings with tribal members during which the tribes expressed concerns about the
effects of the Project to Traditional Cultural Properties and other places of cultural sensitivity. These
concerns were addressed in both the original 2011 Programmatic Agreement and in amending the current
Programmatic Agreement in 2013. The Department has consistently consulted with the tribes on the
findings of cultural resources reports and other documents to provide the tribes the opportunity to express
their views, as required under the 2013 Programmatic Agreement.
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Under the 2013 Programmatic Agreement, if impacts to NRHP-eligible properties could not be avoided,
mitigation plans would be reviewed by the Department and the consulting parties (including tribes) to
evaluate the submitted information following the protocols outlined in the amended Programmatic
Agreement developed for the Keystone XL Pipeline. The following are available mitigation measures:

e Avoidance, which could be accomplished by shifting the proposed footprint away from the
historic property, boring underneath/around the historic property, limiting activities in the vicinity
of the resource, monitoring construction activities near the historic property or any combination
of these techniques.

e Minimization, which would reduce to the extent possible the impact to the historic property
through avoidance measures as described above, but would not completely avoid the historic
property. For historic structures, impacts to viewshed could be minimized by reducing the
visibility of the Project such as planting of trees as a visual barrier or through fencing.

e Mitigation, which, when impact to a historic property could not be avoided, would offset that
impact through some means such as protection of a similar resource nearby, detailed
documentation of the historic property through data recovery excavations in the case of
archaeological sites or Historic American Buildings Survey/Historic American Engineering
Record documentation in the case of historic structures, contributions to the preservation of
cultural heritage in the affected community, interpretative exhibits highlighting information
gained about historic properties through the Project or some combination of these strategies.

If the pipeline could not avoid a particular historic property, the Department would consult with the
Advisory Council on Historic Preservation, State Historic Preservation Office, consulting Indian tribes
and other federal and state consulting parties to determine those measures to be implemented by Keystone
to minimize and mitigate adverse effects on eligible historic properties identified in the APE. If the
Department determines that the adverse effect could not be avoided, Keystone would draft a
comprehensive Treatment Plan for each adversely affected historic property. The Treatment Plan would
describe the measures to minimize and mitigate the adverse effect of proposed construction activities on
historic properties, the manner in which these measures would be carried out and a schedule for their
implementation.

The Department will review and forward survey reports as they are completed to the applicable
consulting parties consistent with 36 CFR 800. NRHP assessments and any resulting avoidance or
mitigation plans would be reviewed by the Department and the consulting parties to evaluate the
submitted information following the protocols outlined in the amended Programmatic Agreement
developed for the proposed Project.

Direct impacts, such as an unanticipated discovery of previously unknown historic properties during
construction, could have a permanent impact on that resource. Should any unanticipated discoveries of
cultural resources be made during construction or operation of the pipeline, the terms of the Unanticipated
Discoveries Plan would be followed. Typically, construction activities within a 100-foot radius
(including traffic) would be immediately halted, the Keystone Environmental Inspector would be notified,
and interim measures would be placed to protect the discovery from looting or vandalism. The
appropriate federal, state, local or tribal authorities would be notified of discovery within 48 hours of the
initial find, and construction would not proceed within the discovery area until all mitigation measures
defined in the Programmatic Agreement are concluded and Keystone receives approval from the
appropriate agencies that construction may resume. Should a historic property be discovered in this
fashion appear to be significant, appropriate additional mitigation measures would be considered, as
feasible and appropriate, consistent with the terms of the Programmatic Agreement. Also see response to
P&N sub-theme 1-2¢ regarding the Department’s consultation with tribes.
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See SOC sub-themes 4-8d and 4-8e for impacts to tribal resources of significance, tribal ways of life, and
federal recognition of treaty land rights regarding natural resources and importance to tribes.

CUL Sub-Theme — Tribal Involvement (4-9d)

Synopsis:
Commenters stated that tribes have not been allowed to participate in cultural investigations and review
the findings of the cultural resource survey reports.

Response:

The Department has continued to uphold conditions of the Programmatic Agreement. The following text
has been added to Section 3.9 to provide additional information regarding cultural resource surveys and
the role of tribes:

“The Department re-engaged the consulting parties to the 2013 Amended Programmatic Agreement
Sfollowing issuance of a Presidential permit for the Keystone XL Pipeline Project (Project) in March
2017. The Department notified all 16 state and federal agencies that are signatories to the agreement
and all 67 tribal consulting parties about the Project start-up and requested point of contact
information (two tribes have since joined as tribal consulting parties). Since April 2018 the
Department has provided all consulting parties with letters, reports, maps and other documents
generated in compliance with the Programmatic Agreement for review and comment. Initially, these
documents were sent through the U.S. mail; however, in August 2018 the Department launched an on-
line cultural resources portal for downloading documents for review. When review documents become
available, an email notice is sent to all parties requesting their comments, typically within a 30-day
review period. The parties are free to choose which documents they wish to review and provide their
comments to the Department either in writing or via email. In March 2019, a Geographic Information
System (GIS) was added to the portal enabling users to see the location of all recorded cultural
resources in relation to the Project pipeline right-of-way, access roads, substations, etc. This enables
all consulting parties access to the same cultural resources information enhancing the consultation
process.

Also refer to P&N sub-theme 1-2c¢ regarding consultation with tribes.

CUL Sub-Theme — Unsurveyed Locations (4-9¢)

Commenters questioned how the SEIS can contain a full and complete analysis of historic properties
when acreage remains unsurveyed. The SEIS needs to document all historic properties within the
construction footprint and state mitigation or protection measures for these sites. Commenters also
questioned why portions of previously surveyed lands for historic properties were resurveyed and
questioned the quality of previous surveys as the follow-on surveys detected additional sites. They
requested the SEIS provides a rationale for the 2019 re-inspection of the specific section in Montana and
discuss whether the results of the re-inspection suggest that additional sections of the centerline and/or
associated facilities also need re-inspection.

Response:

Regarding unsurveyed acreages and sites documented within the construction footprint, unsurveyed areas
within the construction footprint continued to be surveyed for historic properties under the Programmatic
Agreement. The Final SEIS document has been updated to include the results of both the 2018 and 2019
field seasons; this includes an additional 142 acres of previously unsurveyed lands. As stated in

Section 3.9, the Programmatic Agreement outlines procedures for incomplete surveys prior to the
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commencement of construction which includes development of a coordination plan which would outline
the areas that still need to be inventoried and the schedule to complete the identification and evaluation of
historic properties in those areas prior to construction. These measures would identify historic properties
prior to disturbance and allow for management of recorded sites per the Programmatic Agreement to
avoid or mitigate adverse effects. Section 4.9 of the SEIS has been updated to include an inventory of
historic properties identified within and adjacent to the Project footprint and measures taken to avoid or
mitigate impacts to the historic property.

Regarding resurveyed areas, in April of 2019, a tribal member from the Little Shell Tribe of the
Chippewa Cree in Montana using satellite imaging identified a precontact stone feature site within the
Keystone XL Project ROW on BLM land that had not been recorded during the original 2008 cultural
resources survey. The Department, the BLM, and the Montana Department of Environmental Quality
were notified and staff from the BLM and the Montana Department of Environmental Quality went into
the field to confirm the site in the ROW. The Department alerted Keystone as well as the Montana State
Historic Preservation Office and the Montana Department of Natural Resources and Conservation.
Keystone then reviewed high resolution, low level aerial photographs of the entire 875-mile pipeline
corridor to look for other locations in the ROW that might contain historic or pre-contact stone feature
sites that remained to be recorded. A number of places that could contain these features were identified
within or near the ROW in Montana north of Fort Peck Lake. The analysis detected no other potentially
cultural stone features anywhere else along the remaining portions of the Project ROW.

In May 2019, Keystone sent a professional cultural resources survey crew to check the places of interest it
had identified. The results reported in June of 2019 confirmed that additional previously unrecorded sites
were present between the U.S.-Canadian border and Glasgow, Montana in Phillips and Valley Counties,
Montana. At that point the Department determined that a re-inspection of the ROW from Mile Post 0 to
Mile Post 77 was warranted. An announcement was made to all tribal consulting parties in early July
2019 inviting the tribes to participate in the re-inspection of the ROW. Tribal representatives from the
Blackfeet Tribe of the Blackfeet Indian Reservation of Montana, the Chippewa Cree Tribe of the Rocky
Boy’s Reservation of Montana, the Little Shell Tribe of Chippewa Cree of Montana, and the Otoe-
Missouria Tribe of Oklahoma participated in the field work. Two other tribes, the Spirit Lake Tribe of
North Dakota and the Northern Arapaho Tribe of the Wind River Reservation in Wyoming, expressed
interest but chose not to participate. The field work was carried out between July 30 and August 29,
2019.

Weekly updates and a field work summary were provided for information purposes to the BLM, the
Montana State Historic Preservation Office, the Montana Department of Environmental Quality, the
Montana Department of Natural Resources and Conservation, Blackfeet Tribe of the Blackfeet Indian
Reservation of Montana, the Chippewa Cree Tribe of the Rocky Boy’s Reservation of Montana, the Little
Shell Tribe of Chippewa Cree of Montana, and the Otoe-Missouria Tribe of Oklahoma.

Thirty-five prehistoric and historic sites and seven isolated finds were documented during the re-
inspection, along with a number of locations of tribal interest. A full report is being prepared, along with
management recommendations and determinations of National Register eligibility and effect. The report
will be circulated to all consulting parties to the Programmatic Agreement for review and comment.

Sites identified in the 2019 surveys have been included in the Final SEIS.
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D.4.11 Greenhouse Gases (GHG)

The Department received comments related to climate change, the characterization of impacts, and the
methodology used to calculate greenhouse gas emissions including lifecycle emissions.

Theme SEIS Location Sub-Themes

Greenhouse Gases Sections 3.10, 4.10, * General Affected Env. (3-10) i
(GHG) 55.10 e Impact Methodology and Assumptions (4-10a)

e Conclusions (4-10b)
o Lifecycle Emissions (4-10c)
e Climate Change Effects (4-10d)

GHG Sub-Theme — General (3-10)

Synopsis:

Comments expressed concerns that the Draft SEIS does not adequately address predicted levels of global
warming and average temperature rise and effects of climate change. Commenters requested that the
Draft SEIS needs to discuss recent reports published by the IPCC on options to limit climate change
below 1.5°C, as well as studies that discuss the need to limit global warming below a critical threshold to
avoid runaway climate change. Commenters also mentioned the need to leave fossil fuels unburned in the
ground to achieve needed greenhouse gas reductions that would avoid the worst effects of climate change.
Some commenters cited specific reports on climate change that they believe should be referenced in the
SEIS.

Response:

Section 3.10.2 of the SEIS provides an overview of past trends in global and U.S. greenhouse gas
emissions, as well as projected future emissions based on published studies from the [IPCC, IEA,
U.S. Energy Information Administration, and other sources. In response to comments, however, the
Department added following text to this section (new text is shown in bold):

“The United Nations Framework Convention on Climate Change agreed that the long-term increase in
global temperature should be limited to well below 3.6 F (2 °C) above pre-industrial levels (i.e., 1850 to
1900 levels), with the goal to limit the temperature increase to 2.7°F (1.5 °C) above pre-industrial levels
in order to avert the most severe and widespread impacts of climate change (IPCC 2018). Other studies
have also suggested that if global temperatures rise more than about 3.6 °F (2 °C) above pre-industrial
levels, risks rise significantly that the Earth could enter a “hothouse” state where temperatures and sea
levels would continue to rise for millennia, rather than stabilizing at some intermediate state (Steffen et
al 2018). Modeling suggests that in order to keep global temperature increase to below 2.7°F (1.5 °C),
global anthropogenic greenhouse gas emissions need to decline by about 45 percent from 2010 levels
by 2030, and reach net zero by around 2050.

The IEA predicts global energy demand and greenhouse gas emissions will continue to rise in the near
future, but the growth rate of global energy demand is likely to slow down after 2025. However, the
IEA’s predicted central scenario puts the world economy on a path consistent with a significantly higher
long-term temperature increase, unless there is coordinated global action to reduce greenhouse gas
emissions. Fossil fuels, including coal, gas and petroleum, will likely continue to fulfill the majority of
global energy demand, with low-carbon sources (including nuclear) accounting for approximately
one-fourth of global supply by 2040. A recent study suggests that limiting temperature increase to 3.6°F
(2 °C) or less would require the share of fossil fuels in primary energy demand to decrease in half by
2050, with renewable sources meeting 65 percent of the world’s energy needs (OECD/IEA and IRENA
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2017). More recently, the IEA estimated that with policies currently in place, global greenhouse gas
emissions in 2030 would overshoot the emissions needed to limit warming to 3.6 °F (2 °C) by about

16 billion metric tons [carbon dioxide equivalent] (IEA 2019). Some scholars have suggested that in
order to avoid the worst effects of climate change, globally, a third of oil reserves, half of gas reserves
and over 80 percent of current coal reserves should remain unused from 2010 to 2050 (McGlade and
Elkins 2015).”

With respect to incorporating new studies and reports into the SEIS, the Department believes that overall,
the Draft SEIS provides sufficient information about climate change to provide a context for assessing the
potential impacts of the Proposed Action. The Department acknowledges the serious nature of climate
change and the evolving nature of the current understanding of climate change impacts. In some
instances, the Department has incorporated new studies to address specific comments as exemplified in
the text additions above. The following new climate-change related analyses and studies were
incorporated into the SEIS in Chapter 3, Section 3.10.2:

e [EA (International Energy Agency). 2019. World Energy Outlook: Energy and Climate Change.
Accessed December 1, 2019 at https://www.iea.org/weo/energyandclimatechange/.

e McGlade, C. and P. Elkins. 2015. The geographical distribution of fossil fuels unused when
limiting global warming to 2°C. Nature, 517: 187-190

o Steffen, W., J. Rockstrom, K. Richardson, T.M. Lenton, C. Folke, D. Livermanf, C.P.
Summerhayes, A.D. Barnosky, S.E. Cornell, M. Crucifix, J.F. Donges, 1. Fetzera, S.J. Lade, M.
Scheffer, R. Winkelmann and H.J. Schellnhuber. 2018. Trajectories of the Earth System in the
Anthropocene. Proceedings of the National Academies of Science, 115 (33): 8252-8259

GHG Sub-Theme — Impact Methodology and Assumptions (4-10a)

Commenters questioned the methodology and assumptions used in estimating greenhouse gas emissions
from the Project and the basis for determining climate change impacts. Specifically, commenters stated
that the Draft SEIS did not consider the carbon intensity of extracting, transporting, and refining oil sands
crude oil, which is more energy intensive compared to other sources of crude oil.

Some comments expressed a concern about including unrealistic market scenarios to analyze the effects
of crude oil displacement and petroleum coke combustion, and pointed out that many oil sands producers
already have or are currently transitioning away from burning coke for energy. Commenters also pointed
out that energy use and greenhouse emissions related to oil sands production have shown a long-term
declining trend, and that the Province of Alberta has also started implementing policies to reduce
greenhouse gas emission from industrial activity.

Other commenters requested that the analysis include monetization of climate change-related costs using
the “social cost of carbon,” to allow an easier comparison of potential costs and benefits of the Proposed
Action and to more fully describe it’s potential climate change impacts.

Response:

Section 4.10 of the Draft SEIS provides a comprehensive discussion and analysis of the potential
greenhouse gas emissions that could occur as a result of the Proposed Action. The Draft SEIS
summarizes direct and indirect greenhouse gas emissions that would occur from construction and
operation of the pipeline, and also includes a broader lifecycle analysis that includes the effects of
extracting, transporting, refining, and ultimately using (i.e., combusting) fuels derived from WCSB crude
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oil. Further, the Draft SEIS compares lifecycle emissions form WCSB crude oil to other crude oils
commonly refined in the United States and considers the potential market effects of importing WCSB
crude oil and displacing other types of crude oil currently imported into the United States.

Regarding the scenarios analyzed for crude oil displacement, the Draft SEIS considers three scenarios for
displacement of other crude oils by WCSB crude oil — a full displacement scenario, a partial displacement
scenario that accounts for a range of market conditions, and a no-displacement scenario. The full
displacement scenario is included for consistency with the 2014 Keystone XL Final SEIS and serves as a
lower bound for estimated greenhouse gas emissions under the Proposed Action. Similarly, the no
displacement scenario serves as an upper bound on estimated greenhouse gas emissions. The Department
considers that the range of emissions under the partial displacement scenario reflects a more likely
outcome, compared to either the full displacement or the no displacement scenarios. Text was been added
in the following locations in the SEIS (new text shown in bold) to emphasize the partial displacement
scenario:

o Section 4.10.4.1: “The above estimates represent the increase in emissions associated with
production and consumption of 830,000 bpd of oil sands crude oil, taking into account the
potential impact of this increase in crude oil supply on global oil markets and consumption.
Based on a review of published studies, the Department considers partial displacement of other
crude oils a more likely outcome compared to full displacement or no displacement. Therefore,
the range of emissions associated with partial displacement reflects the likely impacts of the
Proposed Action. Emissions for the no displacement and full displacement scenarios are
presented as bounding conditions, and for consistency with the 2014 Keystone XL Final SEIS.”

o Section 4.10.4.4: “The 2014 Keystone XL Final SEIS estimated changes in lifecycle greenhouse
gas emissions assuming that crude oil transported on Keystone XL would fully displace other
crude oils from the market, i.e., global crude oil consumption would not increase. In such a case,
greenhouse gas emissions would increase by an amount equal to the difference in lifecycle
emissions between the imported WCSB crude oil and the displaced crude oil, which is the lower
bound scenario analyzed in this SEIS. This SEIS also considers an upper bound scenario in
which crude oil transported on Keystone XL would not displace other crude oils from the
market. In such a case, greenhouse gas emissions would increase by an amount equal to the
lifecycle emissions associated with the imported WCSB crude oil.”

This SEILS also considers a third possibility that depending on market conditions, the crude oil
transported by the proposed Project would only partially displace other crude oils from the
market, leading to a net increase in global oil consumption. In this scenario, some of the crude
oil displaced from U.S. refineries would be refined (and consumed) at other locations around the
globe. The amount of additional crude oil consumed in this case would contribute to a further
increase in greenhouse gas emissions, as compared to full displacement. The change in
greenhouse gas emissions would depend on the characteristics of the specific crude oil that is
assumed to be displaced by WCSB crude oil.”

Regarding the effects of petroleum coke combustion, the Draft SEIS separately considered the effects of
upgrader coke and refinery coke combustion. Commenters pointed out that many oil sands upgrading
projects are moving away from burning coke for energy. This is consistent with the treatment of upgrader
coke in the Draft SEIS, which assumes that only 25 percent of upgrader coke would be burned for energy
while the remaining volume would be stockpiled or used for other non-energy related purposes. This
percentage was derived from published industry data, as reported by the Alberta Energy Regulator.
Refinery coke is considered separately, and is assumed to be completely burned for energy. This is also
consistent with data reported by the U.S. Energy Information Administration and with available market
literature which suggests that global demand for petroleum coke in the power, cement, and aluminum
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sectors will continue to increase in coming years. Additionally, the Draft SEIS considered the effect of
including an emissions credit assuming that all petroleum coke burned would displace an equivalent
amount of coal (on an energy basis). This comparison is shown in Table 4.10-3.

Some comments also stated that the energy intensity of oil sands production has declined steadily over
time, and is likely to continue to do so in the future. Commenters also pointed out recent policies enacted
by the Province of Alberta to reduce industrial greenhouse gas emissions, including emissions from oil
sands production. The analysis in the Draft SEIS is based on the most recent available lifecycle emissions
data for WCSB and other crude oils and as such, does not directly take into account possible future
changes in emissions. Section 4.10.4.6 of the Draft SEIS does, however, discuss the potential for
emissions to change in the future due to improvements in technology and changes in policies, as well as
the potential for emissions to rise due to declining reservoir quality and other factors. The following text
was added to this section to address comments regarding the potential for new policies to reduce future
greenhouse gas emissions in Alberta and elsewhere:

“Future policies to limit greenhouse gas emissions — Emerging and future policies designed to limit
greenhouse gas emissions could potentially lower lifecycle emissions for WCSB and other crude oils.
For example, the Government of Alberta introduced legislation in 2019 that would establish a system
to encourage energy-intensive facilities to find innovative ways to reduce emissions and invest in clean
technologies. The legislation would require large emitters (including all oil sands producers) to reduce
their emissions intensity over time or pay into a technology fund.”

Finally, some comments stated that the SEIS should use the social cost of carbon or a similar metric to
analyze the monetary costs of climate change impacts that would occur as a result of greenhouse gas
emissions under the Proposed Action. NEPA does not require an economic cost-benefit analysis

(40 CFR 1502.23), although it does require consideration of “effects” that include “economic” and
“social” effects (40 CFR 1508.8(b)). The social cost of carbon tool was developed for the express
purpose of “allow[ing] agencies to incorporate the social benefits of reducing carbon dioxide (CO»)
emissions into cost-benefit analyses of regulatory actions that impact cumulative global emissions” and to
assist agencies in complying with Executive Order 12866 (and Executive Order 13563). These Executive
Orders require federal agencies to assess the cost and benefits of rulemakings as part of their regulatory
impact analyses, but do not apply to analyses prepared under NEPA. The Draft SEIS was developed in
accordance with the CEQ’s 2016 guidance on climate change and NEPA (since withdrawn). The 2016
CEQ guidance states that Agencies can consider monetizing costs of potential climate change impacts
when there is a clear benefit to doing so, but monetization is not required. The Draft SEIS quantifies
potential greenhouse gas emissions under the Proposed Action for a range of market conditions, and
compares them to other regional, national, and global sources of greenhouse gas emissions. The
Department believes that this analysis provides sufficient information and context for an assessment of
the severity of climate change impacts that could occur as a result of the Proposed Action. The
Department believes that monetization using the USEPA’s social cost of carbon metric would provide
another point of comparison between the Proposed Action’s potential costs and benefits, but does not
consider that this would necessarily yield a clearer or more complete understanding of potential climate
change impacts given the assumptions and limitations underlying any such exercise. The social cost of
carbon analysis would also lack a complete monetary analysis of potential social benefits of the Proposed
Action to society as a whole; therefore, inclusion of a social cost of carbon analysis would potentially
result in an unbalanced analysis and therefore would not be useful. In addition, the estimates of the social
cost of carbon developed by the USEPA and other agencies are currently only available for emissions
through 2050. However, the proposed Keystone XL pipeline would likely have a design life of at least
50 years and would likely result in greenhouse gas emissions beyond 2050. Therefore, the Department
has not monetized climate change impacts under the Proposed Action.
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GHG Sub-Theme — Conclusion (4-10b)

Commenters questioned the conclusions reached in the Draft SEIS regarding climate change and climate
change impacts. Some comments stated that the Draft SEIS underplays the potential impacts of the
Proposed Action by not assigning an impact rating to greenhouse gases and climate change. Other
commenters questioned why operational emissions estimated in the Draft SEIS were lower than
operational emissions estimated in the 2014 Keystone XL Final SEIS, given that the pipeline length
analyzed in the 2019 Draft SEIS was greater than in the 2014 Final SEIS. Some comments stated that the
Draft SEIS fails to adequately consider the environmental implications of the possibility that WCSB
crude oil could be re-exported from the Gulf Coast, rather than being refined in the United States.

Other comments stated that the Draft SEIS underestimates the potential risk from extreme weather events
to the pipeline and associated infrastructure, given that climate change is likely to increase the frequency
and severity of such events.

Response:

The Department has revised Table S-3 and Table 8-1 to state that greenhouse gas emissions that could
occur as a result of the Proposed Action are a potentially significant impact. In the absence of established
federal criteria for evaluating the significance of greenhouse gas emissions, the Draft SEIS stated the
magnitude of the potential emissions along with a discussion of their climate effects. However, the
Department received several comments stating that the absence of an impact rating appeared to downplay
both the risks of climate change and the potential for the Proposed Action to contribute to these risks.
Commenters stated that the estimated increase in greenhouse gas emissions under the Proposed Action
should be considered significant because of the limited window of opportunity for global action to avoid
the worst effects of climate change. The Department also considered the potential for climate change to
cause significant adverse effects to Indian tribes and heritage resources, as stated in comments provided
by various tribal organizations. Accordingly, the Department has revised the impact rating for greenhouse
gas and climate change impacts to “significant” in the Final SEIS to reflect these concerns (see Table S-3
and Table 8-1). Text in Section 4.10.1 was revised as follows to reflect this change (new text in bold):

“Climate change impacts are not attributable to any single action but are the result of multiple individual
sources of greenhouse gas emissions across the globe, each making a relatively small addition to global
atmospheric greenhouse gas concentrations that collectively have a large impact. Therefore, this SEIS
does not attempt to attribute specific climate change effects to the proposed Project. Instead, it uses
estimates of greenhouse gas emissions as a proxy for assessing the extent and severity of climate change
impacts that could occur from the proposed Project. Section 3.10 discusses the types of climate change
impacts that could potentially occur as a result of increased greenhouse gas emissions from the proposed
Project. These impacts include changes to weather events, water cycles, ecosystems, economies, public
health and native people’s communities and traditional ways of life that would occur globally, nationally
and regionally (within the northern Great Plains, where the proposed Keystone XL Project would be
located).

Increased greenhouse gas emissions from the proposed Project would contribute to total greenhouse gas
emissions worldwide with the resulting effects on global, national and regional climate. Approval or
denial of the proposed Project would not by itself significantly alter the trajectory of global climate
change. By contributing to an increase in global greenhouse gas emissions, however, the proposed
Project would add incrementally to atmospheric greenhouse gas concentrations and the resulting
climate change impacts. The climate effects of increased greenhouse gas concentrations are likely to be
of a long-term or permanent nature, since most greenhouse gases can persist in the atmosphere for
decades or even centuries (Oak Ridge National Laboratory 2016). Further, as discussed in Section 3.10,
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there is broad agreement among experts on the need to make large reductions to greenhouse gas
emissions in the near term to avoid the worst effects of climate change. Considering the proposed
Project’s estimated level of lifecycle greenhouse gas emissions (discussed later in this section), the
incremental contribution of these emissions to elevated global greenhouse gas concentrations, the
long-term nature of these impacts, and widespread recognition of the need to urgently reduce global
greenhouse gas emissions, the Department concludes that greenhouse gas emissions from the proposed
Project would likely represent a potentially significant impact.”

Additionally, text in Section 7.4.10 was revised as follows (new text in bold):

“Greenhouse gas emissions from the proposed Project would contribute incrementally to global climate
change in combination with all other global sources of greenhouse gas emissions, including the projects
listed in Table 7-1 as well as those discussed in the 2014 Keystone XL Final SEIS cumulative impacts
discussion. Greenhouse gas emission impacts are additive as these gases accumulate in the atmosphere;
impacts would likely be long-term because of the long atmospheric lifetimes of most greenhouse gases
(typically decades to centuries). Cumulative greenhouse gas emissions from the proposed Project, in
conjunction with other actions, would likely represent a significant environmental impact.

Table 7-4 compares the potential increase in lifecycle emissions under the proposed Project to emissions
from proposed future pipeline projects that would import additional supplies of WCSB crude oil into the
United States, out of the various projects listed in Table 7-1. Cumulative greenhouse gas emissions from
these projects span a wide range that depends primarily on market conditions. In case of partial
displacement of other crude oils, cumulative emissions would range from 76.8 to 176.3 million metric
tons CO;-eq per year depending on market conditions and the specific crude oils displaced. Cumulative
emissions could range from as low as 2.9 million metric tons CO;-eq per year in the case of full
displacement of other heavy crude oils such as Venezuelan crude oil, to as high as 333.9 million metric
tons CO:-eq per year in case other crude oils are not displaced from the market.”

Operational emissions in the Draft SEIS are lower compared to the 2014 Keystone XL Final SEIS
because the Draft SEIS uses eGRID emissions factors for 2016, which are lower than the 2012 emissions
factors used in the 2014 SEIS. eGRID 2016 emissions factors are lower because they reflect greater use
of natural gas (relative to coal) for electricity generation. The following explanatory text has been added
to the SEIS on page 4-78 (new text shown in bold):

“Estimates of greenhouse gas emissions from operations of the proposed Project, reconfigured to follow
the MAR through Nebraska, are based on emissions estimates for the proposed Project as analyzed in the
2014 Keystone XL Final SEIS, after adjusting for pipeline length, number of pump stations, and area of
land disturbed, as well as changes in electric grid emission factors due to changes in the regional fuel
mix including replacement of coal with natural gas.”

The Draft SEIS discusses (in Section 4.10.4) the potential for WCSB crude oil to be re-exported from the
United States, rather than being refined in the country. If exported, greenhouse gas emissions related to
crude oil transport would likely be slightly higher, while differences in refining and vehicle technologies
in foreign markets could lead to either an increase or a decrease in greenhouse gas emissions. Overall, the
Department believes that these differences would not significantly alter the results of the lifecycle
analysis presented in the Draft SEIS.

The potential climate change effects are discussed on Chapter 3, Section 3.10.4, which includes a detailed
discussion of rising surface temperatures, changes in precipitation, decreasing ice cover, sea level rise,
changes in land-based ecosystems, changes to ocean temperature and chemistry, extreme weather events,
flooding and wildfires, and impacts to human society and health. On a regional scale, the discussion
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presents temperature and precipitation changes in Montana, the Dakotas, Wyoming and Nebraska along
with regional considerations of climate change on impacts to water systems, agriculture, recreation and
tourism, energy systems, and native people. Additionally, Chapter 4, Section 4.10.5 summarizes the
potential for climate change to impact the Proposed Action. As discussed in the Draft SEIS, climate-
change related risks posed to the Keystone XL pipeline and associated infrastructure include the potential
for more frequent and severe flooding, wildfire, and other severe weather hazards.

Specifically regarding flooding and increased rainfall events and potential for impacts on the Project from
scour and lateral migration, Section 2.4.8.4 of this SEIS includes a discussion of special pipeline
construction techniques in sensitive areas including floodplains. This includes consideration of the
historic spring of 2019 flooding that occurred in South Dakota and Nebraska. As part of pre-construction
design, Keystone examined the historical flows at all stream crossings where the U.S. Geological Survey
has collected flow data to determine the proper pipeline burial depth in the floodplain for protection from
flooding and erosive events that may occur along rivers. Keystone also utilized flood data from the
National Oceanic and Atmospheric Administration and the Federal Emergency Management Agency to
estimate the lateral migration potential of the stream and river beds and to determine the extent and depth
a stream/river course could migrate in a floodplain over the course of the 50-year life of the Project. The
construction drawings incorporate this information at each crossing and include a set of drawings
developed to address potential lateral migration at waterbody crossings, as well as site-specific drawings
to address potential vertical scour. Based on the vertical and lateral migration estimates for minor and
intermediate-sized streams, Keystone determined the appropriate pipeline burial depth is five feet or
greater below the minimum elevation within the defined stream channel. Outside of the stream channel,
the five feet or greater burial depth extends a minimum of 15 feet from the top of the defined stream
channel. For major rivers where Keystone would use the HDD method of construction, site-specific
drawings specify a minimum depth of 25 feet below the stream channel. This depth has been shown to
protect the pipe for a worst-case scenario, far beyond a 100-year design. During the lateral migration
analysis, Keystone confirmed HDD entry and exit locations are placed outside the potential lateral
migration zone for the stream. For the Missouri River crossing, where the most severe floods have been
recorded due to water releases from the upstream dam, Keystone was required to model the erosive
effects of a worst-case 40,000-year flood event (no record of such an event has been observed) to
determine if the burial depth of the HDD crossing would result in sufficient cover to protect the pipe. The
modeling confirmed that the current design would not be exposed if such an unlikely event were to occur
on the river. Chapter 5, Environmental Consequences from Accidental Releases, presents additional
information for potential release in floodplain and riverine areas.

GHG Sub-Theme — Lifecycle Emissions (4-10c)

Commenters expressed concern over the Project’s contribution to an increase in greenhouse gas
emissions, including the extraction methods and type of crude oil. With respect to lifecycle emissions,
some commenters expressed a concern whether the Draft SEIS claims that crude oil to be transported
through the Keystone XL pipeline would reach markets on other modes even under the No Action
Alternative.

Response:

The Department acknowledges these concerns. The Draft SEIS provides a comprehensive discussion and
analysis of the potential greenhouse gas emissions resulting from the Proposed Action, including direct
and indirect greenhouse gas emissions that would potentially occur over the crude oil lifecycle. The
lifecycle analysis considers the effects of extracting, transporting, refining, and ultimately using (i.e.,
combusting) fuels derived from WCSB crude oil. Further, the Draft SEIS compares lifecycle emissions
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from WCSB crude oil to other crude oils commonly refined in the United States and considers the
potential market effects of importing WCSB crude oil and displacing other types of crude oil currently
imported into the United States. As discussed in the Draft SEIS, the extraction and refining of WCSB
crude oil is more energy intensive than some other types of crude oil commonly refined and use in the
United States.

Some commenters raised the concern that the greenhouse gas emissions analysis in the Draft SEIS makes
the supposition that WCSB crude oil would reach markets on other modes even under the No Action
Alternative. Commenters stated their opposition to such a supposition, which would justify a finding that
impacts under the Proposed Action would be negligible, if the same volume of crude oil would potentially
reach markets with or without the Keystone XL pipeline. However, the Department is clarifying that the
Draft SEIS does not make such a supposition. Section 4.10.4 of the Draft SEIS states that some of the
crude oil transported through the Proposed Action would likely be transported through other modes under
the No Action alternative. This is consistent with the price differential between rail and pipeline
transport; all else remaining equal, an increase in (cheaper) pipeline capacity would likely displace some
crude oil from (more expensive) rail. In this case, crude oil production and consumption could still
increase but the increase would likely be lower than the Keystone XL pipeline’s full capacity. The
analysis presented in the SEIS, however, assumes that crude oil production and consumption would
increase by an amount equal to Keystone XL pipeline capacity, and therefore, represents an upper bound
on greenhouse gas emissions that could occur as a result of the Proposed Action.

GHG Sub-Theme — Climate Change Effects (4-10d)

Commenters expressed concern over the effects of climate change on their livelihood and the Project’s
potential contribution to climate change. Some commenters stated that the Draft SEIS does not
adequately address the impacts of climate change on native communities and others, which are already
occurring and are not only anticipated in the future. Other comments mentioned that a global analysis of
climate change and health effects in the context of environmental justice is needed to fully understand the
Keystone XL pipeline’s impacts.

Response:

Section 3.10.4.1 discusses the potential impacts of climate change on human society, and acknowledges
that these impacts are likely to be experienced disproportionately by socioeconomically disadvantaged
communities. Climate change impacts on native communities are summarized in Chapter 3,

Section 3.10.4.2. The Draft SEIS acknowledged that climate change impacts are currently occurring, and
may become more severe in the future. The following text was added to the SEIS, directly referring readers
to the Fourth National Climate Assessment's more in-depth discussion on this topic (new text in bold):

“The Fourth National Climate Assessment describes in detail the potential impacts of climate change
on native communities. These include damage to settlements and infrastructure, endangering natural
resources, decreasing water quality and quantity, and jeopardizing food security (USGCRP 2018).”

As discussed in the SEIS, climate change is a result of global greenhouse gas emissions and approval or
denial or any individual project would result in an incremental change to projected climate change
impacts, but would not substantially alter anticipated climate change-related effects. The SEIS was
prepared in accordance with CEQ's 2016 guidance on climate change and NEPA (since withdrawn),
which recommended that agencies focus on estimating potential greenhouse gas emissions as a proxy to
understanding the climate change impacts of their actions. Therefore, the SEIS does not quantify the
specific climate change effects that could occur as result of the Proposed Action, including potential
effects to native communities and lands. The Department considers that conducting an environmental
justice analysis based on global climate change impacts would be outside the scope of this SEIS.
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D.4.12 Accidental Releases (ACR)

The Department received comments related to the following topics: methodology used for the analysis;
past incident records; impact conclusions; pipeline, safety and leak detection; human health and safety;
remediation, response and liability; impacts to tribal resources and water intakes; and enforcement.

Theme SEIS Location Sub-Themes

Accidental Releases Chapter 5 ° Gerlgral (5,'0). .
(ACR) ¢ Guiding Principles, Policies, Regs and Laws (5-1)

o Methodology and Assumptions (5-2)

e TransCanada Track Record on Spills and Cleanup (5-3)
e Conclusions (5-4)

» Mitigation, Response and Remediation (5-5)

Pipeline Safety (5-6)

Human Health and Safety (5-7)

Impacts to Water Quality (5-8)

Impacts to Tribal Rights and Resources (5-9)

Drinking Water Intake (5-10)

Riverbed Scour and Sufficiency of Burial Depth (5-11)

ACR Sub-Theme — General (5-0)

Commenters expressed concern that the SEIS did not comprehensively address all of the product types
that would be transported by the pipeline. In addition, a commenter requested that oil spills should be

referred to as "discharge" and not "release," since release is a term specifically used in Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA).

Response:

Section 3.13.3 of the 2014 Keystone XL Final SEIS and Section 5.4.1 of the 2019 Keystone SEIS
compare the physical and chemical properties of several types of crude oils, including dilbit, that may be
transported by the proposed Project. Distinctions between oil types (especially light Bakken and dilbit)
are made throughout Chapter 5 when addressing release type, impacts or oil behavior. Because the
described products are similar to the products that may be transported by the proposed Project, the
cleanup methods and approaches are considered relevant and are included in Appendix G and Appendix I
of the 2014 Keystone XL Final SEIS.

The term "release" is defined in relation to this SEIS in Table 5-1. Although the term "release" has a
specific regulatory definition under CERCLA, it has been used here and in previous NEPA documents
prepared by the Department in its general form. Since this document does not use this term in accordance
with its definition under CERCLA, there is little chance that it would be confused with the regulatory
definition in this document. To remain consistent with previous analysis and use generic language that is
easily understood by the public, the Department has elected to continue using the term.

ACR Sub-Theme — Guiding Principles, Policies, Regs and Laws (5-1)

Commenters requested that TransCanada be required to follow current industry standards, including
American Petroleum Institute (API) Recommended Practice (RP) 1133, Guidelines for Onshore
Hydrocarbon Pipelines Affecting High Consequence Floodplains, and API RP 1173, Pipeline Safety
Management Systems, and API RP 1175, Pipeline Leak Detection Program.
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Comments also questioned who would be held liable for damages and recovery in the event of an
accidental release. Specific concerns included the private property owner or municipality being
responsible for damages to property, resources (e.g., wells, wetlands, farmland soils) and infrastructure
(e.g., water supplies, water treatment systems, irrigation systems).

Response:

TransCanada has committed to ensuring that the design, construction and operational practices for the
Keystone pipeline are consistent with the API RP standards 1133, 1173 and 1175; however, these
standards are not required by PHMSA.

The Oil Spill Liability Trust Fund (OSLTF) is typically used to pay for and expedite the response and
cleanup activities associated with a large oil spill. The OSLTF can be used to cover costs incurred by
federal and state responses, payments for natural resource damage assessments and restoration, payment
of claims for uncompensated costs or damages, research and development, and other allocations.
Although Keystone has asserted that dilbit is exempt from the federal excise tax that contributes to the
OSLTF, OSLTF resources could nonetheless be used to assist cleanup of a spill associated with the
proposed Project. The OSLTF is financed in part by the recovery of costs and damages from the
responsible parties for response and remediation activities as well as the fines or civil penalties incurred
by the responsible parties liable for incidents.

Section 4.13.6.2, Safety and Spill Response, of the 2014 Keystone XL Final SEIS describes Keystone’s
liability and responsibility as the pipeline operator under potentially applicable federal and state soil,
surface water and groundwater clean-up regulations. In the event that a release of crude oil contaminates
groundwater, Keystone has agreed that it would be responsible for cleanup and restoration and, where
appropriate, for providing an alternative water supply for groundwater that was used as a source of
potable water or for irrigation or industrial purposes. See Section 4.13.6.2, Safety and Spill Response
(see subsection Spill Liability and Responsibility) and Appendix B, Potential Releases and Pipeline
Safety, of the 2014 Keystone XL Final SEIS, for additional information.

Keystone could also be liable for damages to natural or other resources. There are no regulatory limits to
these liabilities. Keystone could also be subject to the civil and criminal penalty provisions of the Clean
Water Act, Rivers and Harbors Act, and the Pipeline Safety Act. In the event of a spill, state, tribal and
federal natural resource trustee agencies could require a Natural Resource Damage Assessment under
either the Oil Pollution Act or the Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA), depending on the types of materials spilled and the assessment of the magnitude of the
impacts. The assessment would identify the extent of resource injuries, the best methods for restoring
those resources, and the type and amount of restoration required in the event of a spill. The funds
recovered from these civil and criminal penalties would also be returned to the OSLTF.

If a release is caused by negligent or willful acts of others, Keystone may ultimately recover costs from
those committing the acts since individuals are not automatically protected from liability associated with
negligent acts or willful misconduct leading to property destruction and environmental damage. Specific
liability warrants and indemnifications are included within individual easement agreements.

ACR Sub-Theme — Methodology and Assumptions (5-2)

Commenters questioned the methodology used to perform the accidental release analysis in Chapter 5 of
the SEIS. This included requesting justification for the maximum reasonable transport distance of 40
river-miles, requesting the use of past incident data to include the recent spill on the existing Keystone
Mainline on October 29, 2019, and questioning the general calculation of incident rates compared to
TransCanada’s track record. Commenters also claimed that the impact analysis did not fully address
spills to streams that are ice covered and the challenges associated with response and recovery operations.
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Response:

Maximum reasonable transport distance. Several commenters called into the question whether the
40-river-mile maximum reasonable transport distance used to establish the region of influence extends far
enough to support the analysis of potential impacts. Commenters reference two spills in Montana where
oil was observed more than 40 miles downstream (see Laurel, Montana [2011] and Glendive, Montana
[2015] in Section 5.3.4) and state that the spill in Marshall, Michigan was artificially constrained by dams
at a downstream distance of approximately 40 river-miles. In addition, comments stated that the analysis
should be completed using all the possible spill response times specified in 49 CFR 194.115(b).

As discussed in Section 5.2 of the SEIS, the Department established a 40-river-mile distance as the
maximum reasonable transport distance to evaluate potential downstream impacts from a spill that flows
into a surface water body. This distance is used in the SEIS to establish the region of influence for the
evaluation of potential impacts that encompass a range of potential accidental release types and
conditions. The Department established the maximum reasonable transport distance based on numerous
factors including the results of project-specific modeling data from a worst-case analysis of a release on
the Missouri River, information from and the characteristics of other major oil spills including
construction techniques and pipeline age, prior accident analysis from similar pipelines, and
characteristics and safety measures integrated into the design and operation of the proposed Keystone XL
pipeline. Therefore, the maximum reasonable transport distance includes consideration of prior events
that have both a range of response times and spill conditions. Based on this review, the Department
considers a maximum reasonable transport distance of 40 river-miles to be within the rule of reason as an
upper bound for evaluating potential impacts for a release from the Keystone XL pipeline. Worst-case
and response zone-specific spill scenario analysis, as required under 49 CFR 194, would appropriately be
addressed to support development and approval of a Facility Response Plan prior to operation of the
pipeline.

The Department considers accidental releases with the potential for effects beyond the maximum
reasonable transport distance to be extremely unlikely. However, in the unlikely event that a spill were to
impact resources beyond the 40-river-mile distance, including water quality or intake structures, those
impacts would be expected to be similar in nature, but much smaller in degree, to those presented in
Chapter 5 of the SEIS.

The Department considered both the Laurel, Montana and Glendive, Montana spills, as presented on

page 5-2 of the Draft SEIS, which includes a discussion of oil sheens and oil globules (small round
particles) being observed at distances greater than 40 river-miles. Observations beyond 40 river-miles
from these spills were limited to light and very light amounts of oil. As a result, water quality impacts
were extremely limited in magnitude and extent or did not occur beyond this distance. It is important to
note that both of these spills involved different product types and occurred at Yellowstone River crossings
in which the pipeline had been installed using open trench methods, which presents a substantially greater
risk for a release to the river as compared to the horizontal directional drilling (HDD) technique that
would be used for the proposed Keystone XL pipeline.

During the 2011 Laurel, Montana spill, the Yellowstone River was experiencing flood conditions, which
increased the river’s flow rate and therefore the downstream transport distance of released oil. Even so,
the majority of observed oil was located within the first 28 miles downstream of the release point. EPA
Region 8 used the shoreline cleanup and assessment technique (SCAT) during the spill response to
support cleanup operations, in which the floodplain for the Yellowstone River was divided into three
divisions: Division A (spill origin to 10 miles downstream), Division B (10 to 28 miles downstream) and
Division C (28 to 85 miles downstream). SCAT observations during the response period were
characterized as either no oil observed, very light, light, moderate or heavy. Approximately 70 percent of
Division C had no observations of oil. Of the remainder, approximately 28 percent of observations
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(2,069 acres) were classified as very light. Only 0.1 percent of the distance beyond 28 miles downstream
of the release point had observations of moderate oil (USEPA 2011c). However, oiled soils and woody
debris are not indicative of water quality effects to drinking water. Samples were collected from near the
release point up to 260 miles downstream; none of these samples detected hydrocarbons at concentrations
exceeding Montana Numeric Quality Standards with Tier 1 Risk Based Screening Levels (Arcadis
2014b).

For the 2015 Glendive spill, the final containment recovery site was located 30 to 40 miles downstream of
the spill near Crane, Montana. This recovery site was established beyond the known extent of
contamination as the point at which no oil would be allowed to travel; no observations of oil were made at
this downstream distance.

The 2010 Marshall, Michigan dilbit spill into Talmadge Creek and the Kalamazoo River occurred during
a planned shut-down procedure, and pipeline operators did not initially recognize the loss of pipeline
pressure as a release. The release went unreported for over 17 hours, delaying response efforts and
thereby increasing the downstream area affected. Flood conditions in the Kalamazoo River also increased
river flow rates and the downstream extent of effects. However, as discussed in the Draft SEIS, dams
located along the Kalamazoo River impeded the downstream flow of released crude oil. It is important to
note that a spill response boundary that was established just upstream of the dam at the western end of
Morrow Lake acted as an effective barrier that prevented further downstream migration of spilled dilbit.

It is unclear whether spilled product could have flowed beyond the dam at Morrow Lake if not for the
response effort that took place there. According to the Federal On-Scene Coordinator for the 2010
Marshall, Michigan response effort, “EPA observed that the oil covered the entire surface of Talmadge
Creek over its 2.2 mi reach to the river, entered the Kalamazoo River, and remained as bank to bank
coverage until the Ceresco Dam, which was approximately six miles downstream from the confluence of
Talmadge Creek and the Kalamazoo River. At the downstream side of the dam, oil was still pervasive but
diminished to approximately 50% coverage of the river surface area due to mixing and breaking up while
flowing over the dam” (USEPA 2016).

Commenters also cited spill events in which the 6-hour response time was not adhered to, including a
spill on a Chevron Pipeline Company in Salt Lake City, Utah in June 2010, the 2010 spill in Marshall
Michigan, and a spill from Belle Fourche Pipeline Company’s Bicentennial Pipeline system in December
2016. The commenters state that the risk analysis conducted for the Missouri River crossing wrongly
concludes that a 6-hour response time would be appropriate for calculating the downstream flow distance
for a spill since other spills have taken much longer to detect and initiate response efforts. For the
purpose of the risk analysis, the 6-hour response time was used as it represents the maximum response
time along the Missouri River stipulated by federal pipeline safety regulations (49 CFR 194). Itis
important to note that this modeling for the risk analysis produced downstream transport distances from
less than 1 mile for low flow conditions to up to of 33.33 miles for extreme flood conditions, which is
well within the 40-mile transport distance considered in the SEIS.

The Missouri River analysis and modeling was only one of several factors used in evaluating the
maximum reasonable transport distance for the SEIS analysis. As mentioned earlier, the Department used
a number of factors to identify the downstream distance region of influence, including the Missouri River
analysis and a review of spill report data for several other spills to surface water including those listed
above. In all of those cases, observations beyond 40 miles (if any) were limited to sheen and sporadic
presence of globules. For example, following the spill in December 2016 on the Bicentennial Pipeline, 70
percent of the oil was contained in the first mile and an additional 15 percent was contained in the next 4
miles downstream, while the leading edge of the plume was estimated at 6.5 miles downstream. This was
a much smaller (6-inch) pipeline; however, as the commenter noted response time exceeded 48 hours.
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The 40-river-mile maximum downstream distance remains a reasonable boundary for the assessment of
potential impacts resulting from an accidental release along the pipeline. It is also important to take into
account the fact that all major crossings (greater than 100 feet in width) will be crossed using HDD at a
depth of at least 25 feet beneath the bottom of the waterbody, which substantially reduces the risk of an
in-water release, as occurred in the Laurel and Glendive spills. Keystone has also agreed to install
pipelines across smaller streams with a minimum of 5 feet of cover instead of the 3 feet of cover required
by code. Additionally, the crossing distance for these streams has been identified by conducting lateral
migration studies to maintain that 5-foot depth while accounting for future stream channel migration.
These measures also reduce the likelihood of a spill occurring in close proximity to streams.

Incident Rates. Within the SEIS, the Department applied an approach consistent with the
recommendation for analyzing accidents under NEPA developed by the Department of Energy

(U.S. Department of Energy 2002). As discussed in Section 5.3.1 of the SEIS, the Department utilizes
data from the PHMSA to calculate incident rates along U.S. onshore pipelines. The incident rates
developed for the SEIS are based on spills of crude oil from U.S. onshore pipeline systems. These rates
are conservative in nature as they have not been adjusted to reflect specific engineering factors that reduce
risk or incorporate different incident rates for the various pipeline system elements. For example, releases
occur more frequently at fixed facilities, such as terminals and pump stations, but incidents involving
these system components are more likely to be contained within operator-controlled property as opposed
to affecting offsite sensitive resources. The SEIS analyzed differences in incident rates for the various
pipeline components but did not use this data to calculate incident rates.

To address the concern related to the fact that the overall incident rate overstates the potential for a release
to occur within the right-of-way (ROW) for the mainline pipe, the Department has prepared a summary of
incident rates for the mainline pipe versus fixed facilities, which uses the same data set (PHMSA 2019b)
and spill size categories (as defined in Table 5-1 of the SEIS). Table D.4.12-1 summarizes pipeline
incident data between the years 2010 to 2018 (inclusive) from the PHMSA incident database. The overall
incident rate in the SEIS was also updated to incorporate incident data through 2018. A qualitative
assessment of data through October 2019 was also incorporated into the analysis for the SEIS. In

Table D.4.12-1, incidents have been sorted into two groups, those occurring along the pipeline ROW and
those occurring at fixed facilities. Incidents occurring along the pipeline ROW would include incidents
from the mainline pipe or a valve, while incidents at fixed facilities would include leaks and spills from
any of the pipeline system components located at a pump station or tank terminal.

Table D.4.12-1. Annual Incident Rates for Crude Oil Pipeline ROW and Fixed Facilities
(per 1,000 pipeline miles)

Small Medium Large Catastrophic All Spill
Sizes
Overall Pipeline System 2.54 0.51 0.07 0.010 3.12
Pipeline ROW Only 0.58 0.21 0.04 0.005 0.84
Fixed Facilities Only 1.96 0.29 0.03 0.005 2.28

Source: PHMSA 2019a, 2019b
Note: Values may not add up due to rounding.

As shown in the Table D.4.12-1, the incident rate for small spills, which account for over 80 percent of all
reported incidents, is 3.4 times higher at fixed facilities (1.96 incidents per 1,000 miles of pipeline) as
compared with spills occurring in the pipeline ROW (0.58 incident per 1,000 miles of pipeline). The
incident rate for medium spills is slightly higher for fixed facilities (0.29 incident per 1,000 miles of
pipeline) than for the pipeline ROW (0.21 incident per 1,000 miles of pipeline), while the rate for large
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spills occurring within the pipeline ROW (0.04 incident per 1,000 miles of pipeline) is nearly the same as
the incident rate for large spills at fixed facilities (0.03 incident per 1,000 miles of pipeline). The incident
rates for catastrophic spills occurring within the pipeline ROW and those at fixed facilities are the same
(0.005 incident per 1,000 miles of pipeline).

The Department has determined that despite the difference in incident rates between fixed facilities and
the pipeline ROW, it is still reasonable and appropriate to use an overall incident rate that represents the
entire pipeline system as an upper bound to support the impact analysis. The overall incident rate
overestimates incidents occurring along the pipeline ROW and underestimates incidents occurring at
fixed facilities; however, the impact analysis in the SEIS is not dependent upon incident rates for specific
features within the pipeline system, but rather estimates the likelihood for spills to occur at any point
along the pipeline system. The Department updated Section 5.3.1 of the SEIS to acknowledge these
differences in incident rates to better frame the analysis.

In response to the comment regarding the fact that the number of pump stations, valves and tanks is not
known and estimating this number cannot be supported with existing data and may be speculative, the
Department agrees that Table 5-3 in Section 5.3.1 of the SEIS should be updated to remove the estimate
on the numbers of these equipment and the likelihood of release. This table discusses incident rates in
terms of incidents per 1,000 equipment-year, where equipment-years are calculated by counting the total
estimated number of equipment (i.e., valves, pumps, etc.) in operation from 2010 to 2018 and dividing by
the number of years, in this case, 9 years. While the total number of tanks, valves and pump stations
supporting U.S. onshore crude oil pipelines are not known based on available data, the Department used
information from the proposed Project to make reasonable estimates. For example, under the proposed
Project, valves would be located at 20-mile intervals along the pipeline route, and pump stations would
occur every 46 miles. The Department divided the number of existing U.S. onshore crude oil pipeline
miles by 20 and 46 to estimate the number of valves and pump stations, respectively, for use in
calculating the incidents per equipment-year presented in Table 5-3. Given the uncertainty related to
these calculations and the fact that the analysis is not dependent upon these equipment-specific incident
rates, the Department has elected to remove the last two columns from Table 5-3 for tanks, valves and
pump stations.

A comment claimed that the SEIS analysis is inaccurate as it is based on a single project and speculation
instead of definitive numbers of existing equipment. The analysis relies on industry-wide estimates and
information from this specific project; however, the conclusions presented in the text of the SEIS are
supported by the information presented in Table D.4.12-1. Most spills, regardless of location or
component that failed, are small in size, and most spills occur at fixed facilities. No change was made to
the methodology for calculating the incident rates presented in Section 5.3.1 and Table 5-3, but the
numbers were updated to include 2018 incident and pipeline mileage data from PHMSA (PHMSA 2019a,
2019b).

Another comment states that the incident analysis and resulting impact analysis is overly conservative
because it does not account for the fact that most pipeline spills occur at fixed facilities, such as tank
farms, where containment systems lessen or prevent impacts to the environment. The Department has
prepared a summary of incident data for spills occurring at fixed facilities and along the pipeline ROW.
Table D.4.12-2 compares the number of incidents and percent product lost for releases occurring within
pipeline ROWs with those occurring at fixed facilities. The percent product lost represents the fraction of
the total released volume that was not recovered following the spill. The total volume lost in barrels is
also presented to provide context for the discussion.
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Table D.4.12-2. Comparison of Percent Crude Oil Lost Following a Release

Small Medium Large Catastrophic All Spill Sizes
Total % Lost | Total %Lost | Total % Lost Total % Lost Total % Lost
No. (bbl) No. (bbl) No. (bbl) No. (bbl) No. (bbl)
Pipeline 324 23.0% 120 21.2% 24 26.3% 8 45.7% 471 31.0%
ROW (585) (7,782) (22,349) (24,357) (5,5073)
Fixed 1,095 11.6% 163 9.6% 15 6.7% 3 27.8% 1,276 13.9%
Facility (727) (3,828) (2,510) (9,023) (16,089)

Source: PHMSA 2019b

For those spills that occurred at fixed facilities, approximately 14 percent of spilled crude oil was lost,
while for spills of crude oil that occurred along the pipeline ROW, the rate of spilled crude oil lost was
more than double at 31 percent. Although the total number of spills is higher at fixed facilities, the
recovery rate is also higher at those facilities. More product is lost from spills occurring along the ROW
than at fixed facilities.

The data summarized in Table D.4.12-2 confirms that more product is recovered at fixed facilities, but
based on the information available in the PHMSA database, it cannot be determined whether this is
because of product being more readily contained or whether the incident was more quickly identified and
remediated by staff at the fixed facilities as compared to an incident occurring somewhere along a
pipeline ROW. Section 5.3.1 of the SEIS has been updated to acknowledge this fact; however, the
Department has not made changes to the incident analysis because it represents a reasonable and
conservative estimate of the potential for an incident to occur.

Using PHMSA information, the Department also performed an analysis to determine the number of
incidents which only impacted property controlled by the operator as compared to those which impacted
off-site properties or properties within the ROW. Overall, nearly 75 percent of all incidents impacted
only operator-controlled properties. This rate was higher (92 percent) for incidents which occurred at
fixed facilities, where spills are smaller and where additional containment measures are in place. For
large and catastrophic spills, only 13 out of 45 incidents (29 percent) between 2010 and 2018 were
completely contained on operator-controlled property.

Commenters raised a concern regarding the way that the tables in Section 5.5 are overstating the potential
for spills to affect the listed resources. They pointed out that most spills occur on operator-controlled
property and are contained and cleaned up with no impacts to resources. As pointed out in the previous
paragraph, nearly 75 percent of spills have only impacted operator-controlled properties. The tables in
Section 5.5 are showing the potential for a spill to occur in the vicinity of a resource and do not, as the
commenter pointed out, directly represent the likelihood that a spill would affect these resources. As a
result, the table titles have been changed to address this fact. For example, Table 5-7 has been renamed
from “Likelihood of Spills Affecting Agricultural Land Use per Year” to “Likelihood of Spills Occurring
in Proximity to Agricultural Land per Year.”

A commenter raised the concern that the distance (over 1,000 feet for large spills) used to estimate the
length of a groundwater plume assumes that the crude oil spill remains in place without cleanup, which is
unrealistic for larger releases. Although the Department does acknowledge that the methodology in this
case is conservative, especially for modeling large spills, the Department has elected not to change this
methodology since it is consistent with previous analysis conducted by the Department and
conservatively identifies the resources with the potential for impacts from a release.
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See ACR Sub-theme TransCanada Track Record on Spills and Cleanup (5-3) regarding TransCanada’s
track record on spills, including information considered on the recent October 29, 2019 spill along the
existing Keystone Mainline pipeline.

Consideration of Ice-Covered Streams. Commenters claimed that the SEIS does not analyze a spill
scenario during winter conditions when a stream is partially or completely ice covered. Section 5.4.3.2
addresses impacts related to spills to frozen waterways. As mentioned in that section, these spills would
have the potential to be trapped under the ice, especially any spills originating at the river crossing. The
presence of ice inhibits initial detection of a spill, observations of the presence of oil and estimates of the
extent of the oil within the waterway (MDEQ 2016b). The section goes on to describe what occurred
during the January 2015 spill near Glendive, Montana to the Yellowstone River when the river was
frozen, including the fact that the ice trapped volatile organic compounds within the water column that
would have dissipated to the air otherwise.

Section 5.5.6.2 has been expanded to include more details regarding potential for impacts from a spill to a
frozen waterway. As would be expected, impacts would depend upon many factors including whether the
spill was under or on top of ice, and whether the ice was structurally competent or broken up. This
section has also been expanded to include additional details from the January 2015 spill. It is important to
note that a spill like the one that occurred near Glendive, Montana in which a pipeline ruptured
underneath a frozen river is extremely unlikely. As previously discussed, the pipeline associated with this
release was installed using open trench methods, which presents a substantially greater risk for a release
to the river as compared to HDD construction. In addition, there was no other similar reported spill in the
PHMSA database (2010 through 2019) that involved a spill underneath an ice-covered stream.

Regardless of how unlikely such a spill would be, TransCanada would include response procedures in
their Facility Response Plan specific to responding to spills to ice-covered waterways. This will help to
ensure that TransCanada’s response team is ready to respond to spills to waterways, even when they are
covered with ice.

ACR Sub-Theme — TransCanada Track Record on Spills and Cleanup (5-3)

Commenters questioned TransCanada’s track record of pipeline safety and accidental releases, including
the track record of the existing Keystone pipeline highlighting recent events such as the October 29, 2019
incident in North Dakota. Commenters claimed that TransCanada’s recent spills indicate that the spill
frequency should be revisited since it may not be indicative of TransCanada’s recent record.

Response:

For the analysis of impacts from spills in the SEIS, spill data is used in two ways. Spill data from spill
reporting over each preceding year is used to calculate the frequency of spills in the past, which in turn is
used to estimate the potential for spills to occur in the future. In addition, other available information,
such as response and investigation reports, are used to evaluate the details of large or catastrophic spills
and integrate that information into the analysis as appropriate.

Spill response information and investigation information were reviewed to assess spills that originated
from the proponent’s infrastructure, which are documented in the SEIS. However, this becomes
challenging when a new spill occurs for which all reporting is preliminary and an investigation has not yet
been completed. In this case the information that can be incorporated into the SEIS is limited to general
information reported during the initial response, including the location and volume of the spill, and details
on the area that has been affected. This is the case or a recent spill that occurred on the existing Keystone
pipeline in October 2019. Available information from that spill has been incorporated into the analysis,
as appropriate. The most recent spill was also compared against the current statistical analysis (2010
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through 2018) to make a determination whether any changes/updates should be made related to the
analysis of spills originating from pipelines operated by the proponent and by crude oil pipelines
nationwide. In addition, the statistical analysis was updated to quantitatively incorporate spill reports
from 2018 and qualitatively review and assess incident rates through the present (October 2019).

Section 5.3.3 discusses the incident history for TransCanada, and Table 5-4 compares the rates of
incidents occurring along TransCanada-operated pipelines to the industry average for U.S. onshore crude
oil pipelines. Note that the statistical analysis has been updated to incorporate spill reports from 2018.
While not included in the statistical analysis, Section 5.3.3 also includes text regarding two incidents
involving TransCanada-operated pipelines in 2019, including the most recent release occurring on
October 29, 2019 near Edinburg, North Dakota. In addition, Table D.4.12-3 compares the rate of
incidents occurring along TransCanada-operated pipelines to the industry average incident rate per

1,000 pipeline miles. This table incorporates incident data through October 2019, including
TransCanada’s recent spills. The table shows how recent spills along TransCanada-operated pipelines in
2019 have affected the company’s incident rate; the rates of small and large spills per 1,000 pipeline miles
have increased, while the incident rate for medium spills decreased slightly. TransCanada’s incident rates
for small and medium spills are well under those for the rest of the industry (2.5 times less for small spills
and 4 times less for medium spills), while TransCanada’s incident rate for large spills is about 1.7 times
higher than the average for the rest of the industry. By using the overall industry average rate, as shown
in Table 5-4, the analysis of potential impacts in the SEIS reflects the potential for releases to occur from
TransCanada-operated pipelines.

Table D.4.12-3. TransCanada Annual Incident Rate Per 1,000 Miles of Pipeline
Incident Rate Per 1,000 Miles of Pipeline

Small Spills Medium Spills Large Spills Catastrophic
Spills
TransCanada 0.81 0.14 0.07 0.00

(2010-2018)
(from Table 5-4 of SEIS)

Industry-wide 2.58 0.52 0.07 0.01
(without TransCanada)
(2010-2018)

TransCanada 0.98 0.12 0.12 0.00
(2010-October 2019)
Industry-wide 2.51 0.50 0.07 0.01

(without TransCanada)
(2010-October 2019)

Note: Incident rates for 2019 were calculated using available incident data from PHMSA through October 2019 and the existing
2018 U.S. onshore pipeline mileage. The mileage was then prorated for the partial year by multiplying by the fraction of 2019
being accounted for, in this case, 10 out of 12 months.

ACR Sub-Theme — Conclusions (5-4)

Commenters questioned the conclusions in the SEIS based on past incident rates and the extent of impacts
a release could cause in sensitive resources such as streams, wetlands, aquifers, farmland, plants and
wildlife, in addition to tribal lands and effects to the local economy and recreation. The commenters
believe the level of effects to resources discussed within the SEIS are minimalized. Commenters also
requested that the socioeconomic analysis in Chapter 5 of the SEIS consider the potential costs of an
accidental release to surrounding communities, including tribes. Additional concerns included that the
Department's application of the IMPLAN model contains no quantitative analysis of non-positive
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socioeconomic impacts of either construction or operations of the pipeline and should include negative
factors, such as increased law enforcement costs and potential revenue losses (e.g., tourism and
agriculture). Commenters also state the potential impacts from a crude oil release to environmental
justice communities along the pipeline are not considered. Commenters also questioned the conclusion of
no impacts to cultural resources in the event of a crude oil release and stated that other culturally
significant sites such as Ponca corn and the effect of soil productivity to the corn’s growth must be
considered.

Response:

Regarding impacts to water and biological resources, potential impacts to water resources (groundwater,
drinking water and surface water), wetlands, wildlife, vegetation and the public due to a spill along the
proposed project route are discussed in detail in SEIS Section 5.5, Impacts of Releases. Section 5.5
provides an overview of each resource area and potential direct and indirect effects to the resources in the
event of a spill. This section also provides the probability of a release, by release size, occurring within
proximity to a resource based the occurrence of the resource along the proposed pipeline and the incident
rates reported to PHMSA through the 2018 calendar year (also see response to ACR Sub-theme
TransCanada Track Record on Spills and Cleanup (5-3) regarding calculation of incident rates). The
SEIS analysis uses updated federal and state databases on protected species and field surveys with a
maximum reasonable transport distance of 40 river-miles downstream, which is more conservative than
the region of influence assessed in the 2014 Keystone XL Final SEIS.

The SEIS evaluates potential impacts to local ecosystems, communities and the public due to a spill along
the proposed pipeline route based on spill size and likely distance traveled (see Section 5.2 for additional
information). A detailed discussion of potential receptors along the proposed route is contained in
Section 5.5, including high consequence areas, unusually sensitive areas, vegetation and soil ecosystems,
agricultural lands, wildlife, cultural resources and water resources. Biological and ecological impacts
may manifest in local populations, communities or entire ecosystems depending on the location, size,
type, season, duration and persistence of the spill, as well as the type of habitats and biological resources
exposed to spilled oil.

The effects of a spill on a community would depend on the size of the spill and the size of the population
in the impacted area. Populated areas are divided into two categories by the USDOT: High Population
Areas and Other Populated Areas. The potential impacts to local communities and the general public
could include interruptions in daily activities such as access to safe drinking water, decreased air quality,
socioeconomic effects and/or temporary relocation of the population in impacted areas during spill
response procedures.

Sections 5.5.3 and 5.5.6 of the SEIS consider the soils and soil properties effects on contamination and
migration into groundwater. Coarse-textured soils, or sandy soils, allow for easier percolation of liquid
through the soils to reach groundwater. If a spilled product reached these soils, infiltration rates could be
greater than in other areas. Because the infiltration rate of the product into the underlying soil controls
vertical migration, rapid emergency response measures to control the release, contain it and collect the
released product would mitigate the potential for groundwater contamination (also see response to ACR
Sub-theme — Mitigation, Response and Remediation (5-5)). The analysis also includes consideration of
external temperature and viscosity of the crude oil for migration with increasing viscosity (from lower
temperatures) tends to reduce vertical migration rates in soil profiles and infiltration into the shallow
groundwater table.

Sections 5.5.2.1 and 5.5.3 of the SEIS summarize potential impacts of an accidental release on local
agricultural activities and prime farmland soils. These effects include oiled crops or grazing areas, loss of
soil productivity and contaminated water supplies that irrigate fields or support livestock. In addition to
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general soil clean up measures that could be employed following a release, Keystone has committed to a
number of additional measures, which are addressed in Appendix B, Potential Releases and Pipeline
Safety, of the 2014 Keystone XL Final SEIS. In the event that a spill contaminates water supplies used for
industrial or irrigation purposes, Keystone may provide either an alternate supply of water or appropriate
compensation for those facilities affected.

Regarding wetlands, SEIS Sections 3.6, 4.6, 5.5.6 and 6.4.3 discuss water resources including wetlands.
Appendix G, CMRP, of the 2014 Keystone XL Final SEIS includes an expanded discussion of wetland
avoidance and minimization efforts, documents wetland impacts using the best available information
(i.e., based on field delineations supplemented with desktop review of other wetland mapping databases),
and quantifies the permanent loss and temporary conversion of wetlands. The Appendix also assesses the
effects of these impacts on wetland functions and values, references Executive Order 11990 regarding the
no net loss of wetlands policy, and discusses likely mitigation requirements by providing an overview of
USACE mitigation policy. The SEIS does not affect the USACE’s jurisdiction over wetland permitting
and mitigation. This permitting authority is granted to USACE under Section 404 of the Clean Water
Act.

Regarding groundwater, one of the factors affecting downward migration of spills to groundwater would
be the depth to groundwater, which factors into the travel time of a spill from the point of release to an
underlying groundwater resource. As discussed in Section 4.3.3.1, Groundwater, of the 2014 Keystone
XL Final SEIS, extended periods of drought would tend to lower the water table and increase the depth to
groundwater in shallow, unconfined aquifers such as alluvial aquifers and the Ogallala Aquifer. Thus,
increased depths to groundwater resulting from drought conditions would increase the time required for
spills to reach and affect groundwater resources. That relationship notwithstanding, Keystone is not
relying on increased depth to groundwater as a mitigation measure for potential spills and has instead
committed to a comprehensive spill prevention and response program.

Regarding biological resources, Chapter 5 addresses the risk of bioaccumulation in Section 5.5.7 by
stating that heavy components of released product do not bioaccumulate, but the light, more soluble
components bioaccumulate more readily. Bioaccumulation could result in toxic effects as these
compounds move up the food chain. The topic is also addressed in Table 5-20 as it pertains to listed
species found in areas potentially affected by the proposed Project.

Regarding socioeconomic impacts in the event of a crude oil release, the SEIS does discuss the range of
negative effects which could occur. Both direct and indirect effects to socioeconomic conditions are
highlighted in Section 5.5.8.1. As stated at the beginning of the section, the analysis acknowledges the
extent and duration of the impact (including financial losses) would depend on the properties affected, the
uses of those properties (including resources used for hunting, recreation and agriculture), the response
time, remedial method used and the length of time required to restore conditions. These highly variable
factors would result in speculative dollar estimates of actual economic losses that could occur in the event
of a crude oil release.

Regarding environmental justice impacts, Section 5.5.8.2 includes a discussion of potential impacts to
minority populations along the route. The discussion has been expanded to include specific concerns
raised by tribes and tribal members during the public comment period on the Draft SEIS (see ACR Sub-
Theme — Impacts to Tribal Rights and Resources (5-9)).

Regarding impacts to historic properties, Section 5.5.9 contains a discussion of the direct effects which
could occur to historic properties if they are present in the area affected by a crude oil release. Table 5-23
of the Draft SEIS has been moved to Section 5.5.8.2 under environmental justice as the information
contained within the table is related to tribal trust lands and not historic properties. The information
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regarding paleontological sites has been moved to Section 5.5.3 under the discussion of geological
resources. As stated at the beginning of Section 5.5.9, to mitigate potential impacts, Keystone has
committed, whenever feasible, to avoid known historic properties during siting of the pipeline, minimize
impacts when avoidance is not possible (e.g., HDD beneath unavoidable sites) and mitigate impacts when
minimization is not sufficient.

Regarding potential impacts to soil productivity and Ponca corn, Section 4.13.5, Potential Impacts
(Potential Releases), of the 2014 Keystone XL Final SEIS and Section 5.5.8.1 of this SEIS discuss the
potential impacts to agricultural and rangeland due to a spill from the proposed pipeline. The extent and
duration of the impacts to soil productivity would depend on the number of productive acres affected, the
response time, the remedial method selected and implemented by the response team, and the length of
time required to return land services to conditions similar to those existing prior to the spill. These effects
would be similar to the location of Ponca corn planting on the deeded Tanderup property. Section 4.9.3.2,
Land Use, and Appendix G, CMRP, of the 2014 Keystone XL Final SEIS describe mitigation measures to
reduce impacts, procedures to protect soil productivity and compensation procedures should a decrease in
soil productivity occur.

ACR Sub-Theme — Mitigation, Response and Remediation (5-5)

Commenters expressed concern regarding liability and associated costs for cleanup and for loss of
resource use (e.g., water supplies, agricultural land) in the event of an oil spill; some commenters
suggested a separate fund be established by TransCanada for cleanup costs in the event of a spill.
Commenters requested that TransCanada provide the Emergency Response Plan for the project so that
state, local and tribal organizations could review the plan. Commenters also expressed concern regarding
the ability to access sites and perform cleanup during inclement weather, and the length of time required
for a site of a release to be fully restored.

Response:

Spill response and remediation measures are described in the SEIS, Section 5.4.4, Response and
Remediation of Spills, and the 2014 Keystone XL Final SEIS, Section 4.13.1, Introduction (Potential
Releases). The proposed Project would include processes, procedures and systems to prevent, detect and
mitigate potential oil spills that could occur during operation of the pipeline. Keystone’s Emergency
Response Plan (ERP) details overarching strategies and specific tactics to manage various emergencies,
including a potential release of crude oil into the environment. Within the Emergency Response Plan,
detailed Geographic Response Plans identify specific resources and tactics that would be used if a release
occurred within a specific area. A Geographic Response Plan is the corresponding tactical plan that
guides emergency responders in the event of an oil release. It is composed of a series of maps and site-
specific response locations termed priority protection areas. Each Geographic Response Plan map serves
as a quick reference guide to the equipment and deployment tactics anticipated for a response, as well as
identification of sensitive resources and a corresponding protection strategy to be used during an
emergency response.

A draft ERP was provided through the Montana Facility Siting Act (MFSA) review process and in the
first Environmental Impact Statement (EIS) completed for the Project. That ERP is found in Appendix C
of the Draft EIS published in 2010 and Appendix C of the Final EIS published in 2011, and an updated,
redacted ERP was filed as Appendix I of the Final Supplemental EIS in 2014. This project-specific ERP
contains further details on response procedures and will be reviewed by PHMSA prior to granting
permission to operate the proposed pipeline.
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A Facility Response Plan (FRP) would be prepared and submitted to PHMSA and USEPA prior to
initiating operation of the proposed Project, in accordance with requirements of 49 CFR 194. This plan
relies on final permitting requirements and detailed design and construction information. A proposed
Project-specific, worst-case spill scenario including location, available resources and response actions
would be addressed in the FRP once the final permitting, detailed design and construction information
were available. Project-specific spill prevention, control, and countermeasure (SPCC) plans would be
prepared for specific stages of the construction. Both sets of plans rely on final permitting requirements
and detailed design and construction information. As these details are not yet known, draft plans cannot
be prepared or provided at this time. The FRP would be prepared and submitted to the USEPA Regional
Administrators for Regions 7 and 8 for review and approval prior to operation. Project-specific SPCC
plans would be reviewed and certified by a Professional Engineer prior to commencement of construction
activities. Under current regulations, Keystone also would be required to submit these plans to PHMSA
for review and approval prior to operation of the proposed Project. As stated in Section 5.4.4 of this
SEIS, Keystone would maintain an Integrity Management Program required for pipelines that could affect
a high consequence area in accordance with 49 CFR 195.

The 2014 Keystone XL Final SEIS, Section 4.13.6, Additional Mitigation, addresses the additional
measures that are recommended to increase safety and reduce the severity and likelihood of a spill.
Increased levels of protection are provided by implementing the PHMSA Special Conditions discussed in
the 2014 Keystone XL Final SEIS, Section 4.13.6.1, PHMSA Special Conditions. These measures
provide for an additional safety factor on the proposed Project that exceeds those typically applied to a
domestic oil pipeline projects. If a spill occurred, pre-defined and systematic plan response actions can
take effect to quickly mitigate the impact. The 2014 Keystone XL Final SEIS, Section 4.13.6.2, Safety
and Spill Response (see subsection Response Actions), describes the written procedures that Keystone
has identified and prepared to address a response action. Potential emergencies include response for
public safety measures, fire, line break or leak, release to groundwater, severe thunderstorm/flash
flooding/landslide, tornadoes, earthquakes, volcanic eruptions and human-related emergencies, such as
bomb threat/terrorist activity and abnormal operations.

In the event of a spill, Keystone would be liable for costs associated with cleanup and restoration, as well
as other compensation, under a number of federal, state and tribal laws as outlined in Table 4.13-40 of the
2014 Keystone XL Final SEIS. Keystone is legally required to clean up spills, and has agreed that it
would be responsible for cleanup and restoration of areas affected by a spill, including groundwater.
These statutes have various types of liability and fines associated with spills, and Keystone would be
responsible for meeting the requirements of the applicable statutes. See ACR Sub-theme — Guiding
Principles, Policies, Regs and Laws (5-1) for additional information regarding liability in the event of an
accidental release.

ACR Sub-Theme — Pipeline Safety (5-6)

Comments regarding pipeline safety involved both leak detection methods and construction quality of the
pipeline. This included quality of construction and pipeline safety training to mitigate potential risks.
Commenters were concerned that the pipeline monitoring systems would not be able to detect pinhole
leaks and that in general leak detections systems would be inadequate. Commenters also expressed
concern that the SEIS did not address potential impacts associated with a release caused by an act of
terrorism.
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Response:

Regarding pinhole leaks, TransCanada supplements real-time Supervisory Control and Data Acquisition
(SCADA) detection methods with non-real-time methods to inspect, monitor and protect their pipelines.
The systems currently in place are capable of detecting leaks as small as 1.5 percent of flow in 2 hours.
For even smaller leaks, TransCanada would depend upon facility maintenance and inspection activities to
identify leaks, as required by Special Condition No. 27. Inspection activities would include smart ball
(identified in the 2014 Keystone XL Final SEIS) inspections and aerial and ground patrols. These would
be supplemented by third-party reporting and a landowner awareness program.

Figure 5-2 of this SEIS depicts the number of incidents by the installation decade of the part (pipeline,
tank, valve or pump station) that failed and caused the release. This figure does show a higher incidence
of failure along older mainline pipes. However, an exact failure rate for pipes of a certain age cannot be
determined, as pipeline integrity relies on a range of factors including material, construction and
maintenance.

Regarding inspection and pipeline safety during construction, the details of the monitoring and
enforcement programs are presented in Appendix G, CMRP of the 2014 Keystone XL Final SEIS. The
inspection frequencies would be determined by PHMSA requirements, other permitting requirements and
as outlined in the CMRP. In addition, as described in Appendix B, Potential Releases and Pipeline
Safety, of the 2014 Keystone XL Final SEIS, Keystone must prepare and follow an Operator
Qualification Program for construction tasks that could affect pipeline integrity. The Construction
Operator Qualification Program must comply with 49 CFR 195.501 (Qualification of Pipeline
Personnel—Scope) and must be followed throughout the construction process to help ensure the
qualifications of individuals performing tasks on the pipeline. Appendix B also includes a PHMSA
Special Condition addressing third-party monitoring requirements.

Section 4.13.1, Introduction (Potential Releases), of the 2014 Keystone XL Final Supplemental EIS
addresses the issue of spill detection. Pipeline conditions along the entire proposed Project route would
be continuously monitored 24 hours per day, 7 days per week using a SCADA system with over 16,000
sensors along its length and multiple overlapping state-of-the-art leak detection systems. The SCADA
sensors are designed to automatically detect leaks large enough to produce noticeable changes in pipeline
pressure and flow rates in real time. For small leaks outside the range of the SCADA system, computer-
based, non-real time, accumulated gain/loss volume trending would be used to assist in identifying low
rate or seepage releases below the 1.5 percent to 2-percent-by-volume detection thresholds. A pinhole-
sized leak resulting in drips from defects in materials or faulty construction/fabrication of the pipeline
could occur along any segment of the pipeline. As the majority of the pipeline would be buried, these
small, continuous-type releases may go unnoticed for an extended period until the spill volume is
expressed on the surface. This volume of spill generally would remain within the pipeline ROW unless
the oil was released adjacent to a channel or surface waterbody that could facilitate spreading. Smaller
leaks may also be identified by pipeline patrolling (the objectives and patrol interval are prescribed in
Special Condition 41) and integrity inspections (the frequency of inline inspection are prescribed in
Special Condition 44).

Keystone has agreed to incorporate the PHMSA Special Conditions, developed with the USDOT, to
enhance the overall safety of the proposed Project. Section 2.1.7.1, Pipeline Design, of the 2014
Keystone XL Final Supplemental EIS discusses the design and manufacture criteria for the proposed
Project. The design would reflect four minimum pipeline wall thicknesses ranging from 0.465 inch for
areas where normal installation methods and cross country conditions prevail, to 0.748 inch for
directionally drilled crossings and uncased railroad crossings. Section 4.13.6.1, PHMSA Special
Conditions, of the 2014 Keystone XL Final SEIS discusses how the PHMSA Special Conditions
encompass design, construction, operation, maintenance and monitoring. These are further detailed in
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Appendix B, Potential Releases and Pipeline Safety, of the 2014 Keystone XL Final SEIS. The additional
design standards enable the entire length of the pipeline system to have a degree of safety similar to that
which is required in a high-consequence area, as defined in 49 CFR 195.450 (Definitions). PHMSA
Special Condition 19, Depth of Cover, and PHMSA Special Condition 21, Mainline and Check Valve
Control, address potential weather issues.

Several other aspects of the PHMSA Special Conditions address the proposed Project’s specifications and
environmental factors. Overpressure protection control and pipeline integrity is covered by several
PHMSA Special Conditions: PHMSA Special Condition 16, Overpressure Protection Control; PHMSA
Special Condition 32, Mainline and Check Valve Control; and PHMSA Special Condition 45,
Verification Reassessment Interval.

As stated in the 2011 Keystone XL Final EIS, the Department, in consultation with PHMSA, has
determined that incorporation of industry standards and practices, PHMSA regulatory requirements and
the set of proposed Project-specific Special Conditions developed by PHMSA would result in a Project
that would have a degree of safety over any other typically constructed domestic oil pipeline system under
current code and a degree of safety along the entire length of the pipeline system similar to that which is
required in high-consequence areas, as defined in 49 CFR 195.450.

Procedures for repair and/or replacement of damaged or faulty sections of the pipeline (regardless of
location) would be described in the Pipeline Spill Response Plan, which would be developed by Keystone
and submitted to PHMSA prior to commencement of operations. In addition, as required by 49 CFR
195.402 (Procedural Manual for Operations, Maintenance, and Emergencies), and as described in Section
2.1.7, Pipeline System Design and Construction Procedures of the 2014 Keystone XL Final SEIS,
Keystone would prepare and follow a manual of written procedures for conducting normal operations and
maintenance activities and handling abnormal operations and emergencies that would include the
Keystone XL ERP.

While the probability of intentional destructive events (i.e., sabotage or terrorism) cannot be estimated,
the effects related to such acts would likely be similar to the range of effects described for accidental
releases. Although sabotage and terrorism was not directly referenced in the SEIS, the engineering of the
proposed Project considers the Transportation Security Administration (TSA) Pipeline Security
Guidelines as mentioned in Section 3.13.3.11, Time-Independent Threats, of the 2014 Keystone XL Final
SEIS. In March of 2018, the TSA Pipeline Security Branch updated the TSA Pipeline Security
Guidelines, which provides recommendations for pipeline industry security practices. These updated
guidelines include the advancement of security practices to meet the ever changing threat environment in
both the physical and cyber security realms. A copy of the TSA Pipeline Security Guidelines is available
at the TSA Pipeline Security website. The TSA has also developed a National Terrorism Advisory
System Threat Level Protective Measures Supplement to the TSA Pipeline Security Guidelines. This
supplemental document contains a series of progressive security measures to reduce vulnerabilities to
pipeline systems and facilities during periods of heightened threat conditions. The Keystone Corporate
Security Policy and Information Security Policy provide direction and oversight for the Security
Management Program (SMP). These policies reference a number of Keystone operating procedures,
plans, processes and internal procedures which formulate the SMP. The existing SMP was developed to
meet the needs of the business and continues to evolve. All elements of the TSA Pipeline Security
Guidelines have been considered and addressed in the development of these processes. Keystone also
employs the above noted procedures, processes and security vulnerability assessments to identify
potential risks, to implement the appropriate physical or cyber security measures, and to address the TSA
Pipeline Security Guidelines with respect to physical and cyber security.
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ACR Sub-Theme — Human Health and Safety (5-7)

Synopsis:

Commenters expressed concerns over human health and safety, potential health effects, and carcinogenic
properties related to chemicals used to facilitate the transport of crude oil via pipeline. Commenters also
expressed concern over constituents of the crude oil being carried within the pipeline, including drag
reducing agents and the components of dilbit. They state that the safety data sheets for the drag reducing
agents warns to "Avoid release to the environment" and "Harmful to aquatic life with long lasting effects"
and that the safety data sheets state the drag reducing agents are not regulated by the Safe Water Drinking
Act; and are toxic to humans.

Response:

As discussed in Section 4.13, Potential Releases, of the 2014 Keystone XL Final SEIS, human health can
be affected due to exposure to crude oil and the hazardous chemicals that make up crude oils. Exposure
to crude oil can occur through ingestion, inhalation of vapors, dermal (contact with skin) and ocular
exposure (contact with surface of the eye). Short-term exposure effects due to each of these pathways
include:

e Mild stomach disturbances, transient nausea, gastrointestinal tract disturbances and self-limiting
diarrhea due to ingestion of a small amount of crude oil (i.e., less than 8 ounces). The main risk
of the ingestion of crude oil is aspiration of hydrocarbons into the lungs caused by vomiting,
which could result in significant lung injury and possibly chemical pneumonitis.

e Irritation of the respiratory system is the main concern due to inhalation of fresh crude oil. This
can cause dizziness, rapid heart rate, headaches, confusion, anemia, nausea and/or vomiting.
Inhalation hazards of weathered crude oil are less of a concern because the concentrations of the
toxic volatile hydrocarbons are greatly reduced during the weathering process.

e Exposure to burning crude oil cause similar effects to the respiratory system when inhaled. This
may harm the passages of the nose, airways and lungs by causing shortness of breath, difficulty
breathing, coughing, itching and black mucous.

e Depending on the amount and duration of exposure, skin contact with crude oil can be mildly to
moderately irritating. Irritations can include reddening of the skin, edema (swelling) and burning.
Dermal effects can worsen by succeeding exposure to sunlight because trace contaminants in the
oil are more toxic when exposed to light. Also, depending on the skin sensitivity of the
individual, skin effect may be more pronounced after smaller or shorter exposure periods.

e Prolonged skin exposure to crude oil can cause defatting of the skin, which increases the
possibility of dermatitis or secondary skin infections.

e The risk of weathered crude oil as a skin cancer-causing agent is unknown due to the variability
of the compounds in the weathered oil mixture.

e Ocular exposure can cause slight stinging, temporary redness and watery eyes. No permanent
damage should result.

Long-term exposure effects of crude oil are currently not wholly understood. Most research indicates that
the long-term effects of exposure to crude oil would be similar to the long-term effects of the chemicals
that make up crude oil including, but not limited to, benzene, toluene, ethyl benzene, xylene, hydrogen
sulfide and polycyclic aromatic hydrocarbons. Long-term exposure effects of these chemicals consist of
anemia, cancer, headaches, nervous system effects, possible reproductive effects, immune system effects,
respiratory effects, memory loss, liver effects, kidney effects, change in sense of balance, gastro-intestinal
system effects and blood effects. However, long-term exposure effects would only be seen in people who
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were directly interacting with crude oil for multiple hours a day for an extensive period of time (i.e., spill
cleanup professionals). These individuals would likely be highly trained in appropriate personal
protective equipment for the task, exposure limits, work/rest schedule and other ways to minimize the risk
of crude oil interaction.

Regarding drag reducing agents (DRAs), TransCanada has indicated a DRA could be added to the
Keystone XL Pipeline to facilitate operations by reducing the viscosity of the crude oil and allowing it to
flow more easily through the pipeline. The use of DRA is common among major pipeline companies.
DRA is a freeze-protected slurry that contains 20 to 30 percent hydrocarbon solvent, 10 to 40 percent
ethylene glycol, and 0 to 6 percent alcohols. After blending DRA with crude oils transported by the
Project, the maximum concentration of DRA within crude oil would be approximately 30 parts per
million (ppm). If crude oil with DRA was released into the environment, DRA would not be expected to
persist in the environment and would have low mobility in soils and sediments due to adsorption. At
these low concentrations, none of the DRA constituents would be expected to be present at levels
considered toxic to aquatic life or human health. In the event of a spill, Keystone’s ERP (2014 Keystone
XL Final SEIS Appendix I) incorporates measures and considerations should DRA be present in the
product stream.

Regarding dilbit, the dilbit that would be transported by the proposed Project is bitumen (originating in
the oil sands) mixed with a diluent, which is usually a natural gas liquid such as gas condensate. The gas
condensate is mainly light hydrocarbons such as iso-butene, n-butane, iso-pentane, n-pentane and
hexanes. Due to shipper confidentiality issues, the exact compositions of the dilbit blends are not
publicly available. Although the Department is unable to supply every Safety Data Sheet (SDS) of the
crude oil that would be transported by the proposed Project, 2014 Keystone XL Final SEIS Appendix Q,
Crude Oil Material Safety Data Sheets, contains MSDSs that identify the chemical composition and
maximum volumes of chemicals that could be present in the dilbit and Bakken crude oil in the event of a
release. These MSDSs do not represent an actual dilbit blend that would be transported by the proposed
Project, but could be useful to emergency responders for planning purposes. In the event of a release,
pipeline personnel would identify and distribute appropriate SDSs to first responders within 1 hour, as
described in 2014 Keystone XL Final SEIS Section 4.13.6.2, Safety and Spill Response. Chemical
characteristics and physical properties of dilbit and synthetic crude oil (SCO) are discussed further in
Section 3.2 of Exponent’s Environmental Review, which is available on the Department’s project-specific
website at https://2012-keystonepipeline-xl.state.gov/documents/organization/221103.pdf. Additionally,
this SEIS describes dilbit in Section 5.4.1, Characteristics of Crude Oil, and diluent composition is
addressed in the 2014 Keystone XL Final SEIS in Section 3.13.3.2, Dilbit.

Section 5.5.4 of this SEIS also includes a discussion of air quality impacts to surrounding populations and
clean-up workers. The most notable impacts related to accidental releases arise from inhalation of the
hydrocarbons (organic molecules made of hydrogen and carbon atoms) that make up crude oil. Health
effects from exposure depend on the concentration of the chemical in the air and the duration of exposure.
The analysis cites the Michigan Department of Community Health and the U.S. Department of Health and
Human Services, Agency for Toxic Substances and Disease Registry, which developed air monitoring
protocols for testing, levels of concern and decision trees for evacuation and re-occupancy based on
benzene levels following the Marshall, Michigan spill in 2010. The initial “real-time” readings at the spill
site did not detect combustible gas at concentrations above the protective screening level for explosives,
and all measured oxygen and carbon monoxide concentrations were within normal limits. However,
measurements found elevated levels of the screening compounds of benzene, total VOCs and hydrogen
sulfide. This warranted the voluntary evacuations of residents from approximately 50 houses within a
designated area of approximately 400 acres between the spill site and the Kalamazoo River. During the
first 3 weeks following the Marshall, Michigan spill, people in the spill area who inhaled oil-related
chemicals reported short-term health effects, including headaches, nausea, respiratory discomfort and eye

APPENDIX D. COMMENT RESPONSE DOCUMENT D-73


https://2012-keystonepipeline-xl.state.gov/documents/organization/221103.pdf

FINAL SEIS KEYSTONE XL PROJECT

irritation. These short-term effects diminished or stopped when people were no longer breathing the
contaminated air. By August 18, 2010 (i.e., the end of the voluntary evacuation period), approximately

3 weeks after the spill, concentrations of air contaminants fell below human health screening levels, such
that individuals near the oil did not breathe oil-related chemicals at concentrations or for durations of time
that would cause long-term adverse health effects.

ACR Sub-Theme — Impacts to Water Quality (5-8)

Commenters expressed concern regarding the effects of a spill on water resources, including aquifers.
Commenters were concerned that the analysis shows that a spill from the pipeline would have detrimental
effects on drinking water supplies. Commenters claimed that when the likelihood calculations for water
resources are applied to the 50-year term of the project, that 2 large or catastrophic spills would occur and
that 10 medium, large or catastrophic spills would occur. Commenters also claimed that the SEIS stated
that any impacts to streams used for domestic water and irrigation would be mitigated through Keystone’s
plan to provide an alternate water supply if a spill affects an intake.

Response:

Table 5-15 (as with other similar tables in Chapter 5) has been renamed in the Final SEIS to “Likelihood
of Spills Occurring in Proximity to Surface Water Resources per Year” to clarify the information being
presented. The revised title reflects that the tables summarize the potential for a release to occur in
proximity versus the "likelihood of a release affecting surface water resources.” While the resources
could be affected by a spill, there are many factors that could prevent a release from actually causing an
effect including site-specific conditions, weather, timeliness of identification and responsiveness of
containment and cleanup efforts. So the likelihood of a spill occurring in proximity to a water resource is
largest for perennial streams. As shown in Table 5-15, an incident rate of 0.2 incidents per year occurring
within 150 feet and 500 feet of perennial streams equates to 10 incidents occurring over the life of the
project (50 years); however, it is important to note that statistically no large or catastrophic spills would
occur within 500 feet of perennial streams over the life of the project. All spills would be small or
medium. For the perennial streams within 1,200 feet of the pipeline (5,000 feet in areas of moderate to
steep slope), statistically 1 large spill and no catastrophic spills were calculated to occur within this
vicinity over the 50-year life of the project.

The significance of large spills, and the potential subsequent impacts resulting from them, are discussed
and analyzed extensively throughout Chapter 5, particularly Subsection 5.5. No effects are expected from
accidental releases with the potential for effects beyond the maximum reasonable transport distance of

40 miles as described in ACR Sub-Theme — Methodology and Assumptions (5-2). However, in the
unlikely event that a spill were to be transported beyond the 40-river-mile distance, potential effects,
including those to water quality or intake structures, would be limited and similar in nature, but much
smaller in degree, to those presented in Chapter 5 of the SEIS. As discussed on pages 5-2 and 5-3 of the
SEIS, at a distance of 40 river-miles downstream from a spill, it would typically be expected that response
resources have been able to contain the majority of the spill before it reach this distance.

Although not expected, if circumstances were to occur that result in the transport of a spill beyond
maximum reasonable transport distance of 40 river-miles, potential effects would be primarily related to
an oil sheen and the presence of globules. An oil sheen is typically approximately 1 micron in thickness
and contains very little oil (for comparison, the thickness of a human hair ranges from 17 to 180 microns).
Sheens are readily dispersed by weathering and wave action. Oil globules are typically small in size
(about the size of a coin) and will eventually sink, float ashore or stick to aquatic vegetation. If globules
were to be transported to distances beyond 40 river-miles, they would typically accumulate in
depositional areas at concentrations that would be expected to have very limited effects, which is
consistent with effects from spills where observations beyond 40 miles were made.
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As discussed in the 2014 Keystone XL Final SEIS, if an accidental release did affect surface water,
Keystone would be liable for all costs associated with cleanup and restoration, including damages to
natural resources and for the loss of subsistence use of these natural resources. As discussed in

Section 5.5.6.2 of the SEIS, in the event that a spill contaminates water supplies used for industrial or
irrigation purposes, both short- and long-term effects would be expected on the suitability or usability of
these intakes. The degree of impacts to surface water intakes from a release would depend on many
factors, such as the size of the release, the time of year of the release and the response time to address the
release. A spill that contaminates an intake may make it unusable for an extended period of time until
spill response and recovery activities have been completed. Keystone has committed to provide an
alternate water supply for any users of wells or irrigation intakes where water quality is affected by a
spill. Keystone would provide either an alternate supply of water or appropriate compensation for those
facilities impacted, as may be agreed upon among the affected parties and Keystone. Keystone would
memorialize such arrangements through an appropriate written agreement with the USEPA. Crop loss as
a result of a spill that was not covered by a farmer’s liability insurance would involve a third-party claim
that would have to be directed to Keystone for review and payment.

ACR Sub-Theme — Impacts to Tribal Rights and Resources (5-9)

Commenters stated the SEIS significantly downplays the risks to tribal communities if a spill were to
occur. The SEIS lacked an analysis of the Assiniboine and Sioux Tribes of the Fort Peck Reservation's
water and irrigation systems and minimizes the risks to the Missouri River, a waterway which functions
as the lifeblood to the impacted region. Sub-Theme 5-11 Drinking Water Intake contains information on
comments raised regarding drinking water sources including the Assiniboine & Sioux Rural Water
Supply System and Mni Wiconi water supply project.

Response:
Regarding the Fort Peck Irrigation Project, Section 5.5.6.2 of this SEIS has been revised to state (note,
text in bold has been added to the Final SEIS based on public comment):

“The final two categories of intakes include those used for irrigation and other uses. This includes
intakes that are used to support agriculture and livestock operations as well as other commercial and
governmental operations. As shown in Table 5-14, many of these intakes were identified within the 40
river-mile downstream area, which includes portions of North Dakota and Kansas. This included a total
of 13 irrigation intakes along the Milk River, all located within 15 river-miles downstream of the
proposed pipeline crossing (Montana Department of Natural Resources Conservation 2019). Two of
these intakes located on the Fort Peck Reservation at Wiota and Frazer are part of the Fort Peck
Irrigation Project used to irrigate Tribal lands within the Fort Peck Reservation and are reportedly
located 10 and 14 river-miles downstream of the proposed crossing. The Fort Peck Irrigation Project
was authorized by Congress in Section 2 of the Act of May 30, 1908 as part of the federal government's
policy of promoting tribal irrigated agriculture. Pursuant to the 1908 Act, the federal government
allotted forty acres of land near the Missouri River to the head of each family on the Fort Peck
Reservation on land requiring irrigation to be successfully farmed. The irrigation project is the sole
source of irrigation water for approximately 19,000 acres of land-including trust land on the
Reservation and the croplands it supports represents a sizeable portion of the reservation’s agricultural
economy.

A release to surface water located upstream, and in the vicinity of any of these intakes identified, could
produce both short- and long-term effects on the suitability or usability of these intakes. The degree of
impacts to surface water intakes from a release would depend on many factors, such as the size of the
release, the time of year of the release and the response time to address the release. A spill that
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contaminates an intake may make it unusable for an extended period of time until spill response and
recovery activities have been completed. Loss of these irrigation intakes during the growing season
would result in economic losses to farmers, including Fort Peck’s agricultural economy.

Keystone has committed to a number of measures beyond spill cleanup measures, which are addressed in
Appendix B, Potential Releases and Pipeline Safety, of the 2014 Keystone XL Final SEIS. In the event
that a spill contaminates water supplies used for industrial or irrigation purposes, Keystone has
committed to provide an alternate water supply for any users of wells or irrigation intakes where water
quality is affected by a spill. Keystone would provide either an alternate supply of water or appropriate
compensation for those facilities impacted, as may be agreed upon among the affected parties and
Keystone. If the permit were approved, Keystone would memorialize such arrangements through an
appropriate written agreement with the USEPA. Crop loss as a result of a spill that was not covered by
a farmer’s liability insurance would involve a third-party claim that would have to be directed to
Keystone for review and payment.”

Regarding potentially affected rivers from an accidental release, Section 5.5.9 of this SEIS does
acknowledge the proximity of the Project and river crossings to downstream tribal lands “...two Indian
reservations are located adjacent to waterways within the 40 river-mile downstream area included in the
[Region of Influence] for the proposed Project. Cherry Creek and the Cheyenne River extend along a
combined total of 40.34 miles of the Cheyenne River Reservation in South Dakota, while the Milk and
Missouri rivers border a total of 58.83 miles of the Fort Peck Reservation in Montana.” Also see SOC
Sub-Theme — Impact Methodology and Assumptions (4-8a) regarding impacts to tribal rights and
response to ACR 5-11 regarding additional considerations added regarding tribal impacts in the event of a
spill.

Finally, the Section 5.5.8 discussion has been revised to further describe the concerns of tribes related to
way of life and the importance of the resources (note, text in bold has been added to the Final SEIS based
on public comment):

“It is recognized that Indian tribes and tribal members could be disproportionately negatively impacted
by the proposed Project because they could have a greater dependence on natural resources than non-
tribal members. This includes subsistence use within treaty lands in southeastern Montana, western
South Dakota and northwestern Nebraska where Indian tribes still claim rights to hunting, fishing and
water use. Large oil spills could significantly impact aquatic and terrestrial resources, including those
considered important by Indian tribes or used in sacred and spiritual practices. Because many of the
plant and animal species identified by the Indian tribes may be associated with wetland, riparian, aquatic
and sagebrush habitats at the Missouri River crossing at Fort Peck, the proposed Project has the
potential to impact fish and wildlife species important to Indian tribes. Comments received from tribes
and tribal members during the Draft SEIS comment period emphasized the importance of these
resources to their cultural and way of life. Rivers sustain the tribes in part by providing the water for
traditional religious and cultural practices such as the Sundance and sweat lodges. These practices
require water and resources, such as cottonwood trees and gathered plants, that rely on water from the
rivers to thrive. Contamination of these resources in the event of an accidental release would adversely
affect these resources and significantly affect tribal cultural, beliefs, and threat the transfer of these
traditions to younger generations. Specifically, the Missouri River in certain tribal traditional beliefs
holds sacred spiritual beings which would be threatened by contamination. Members of tribes also rely
on rivers for subsistence including hunting of large mammals and game birds and gathering of plants
which rely on the rivers. These subsistence activities are often used to supplement fixed incomes and
loss of these resources in the event of a spill would be a significant impact to these individuals.
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While the impact analysis in the 2014 Keystone XL Final SEIS and this SEIS is not specific to tribal
natural resources, the analysis regarding environmental resources provides insight as to how resources
important to Indian tribes could be affected by the Project. For example, Sections 4.6 and 4.7 of the 2014
Keystone XL Final SEIS describe environmental consequences of, and mitigation for, the construction
and operation of the Project on hunting and fishing and other natural resources. Specifically,

Section 4.6.3 discusses potential impacts to big and small game animals and waterfowl. Section 4.7.3
describes potential impacts to fisheries during construction (4.7.3.2.) and operations (4.7.3.3.).”

See response to PRO Sub-Theme — Construction (2-2) regarding the proposed Keystone XL pipeline
crossing of the Dry Prairie Rural Water System and mitigation measures performed by Keystone in
cooperation with the water district. Also see SOC Sub-Theme — Impacts to Tribal Way of Life (4-8e)
regarding additional discussion added to Sections 3.8 and 4.8 regarding the Assiniboine and Sioux Rural
Water Supply System.

ACR Sub-Theme — Drinking Water Intake (5-10)

Synopsis:

Commenters expressed concern of drinking water intakes located downstream of the proposed pipeline.
Comments specifically focused on the Assiniboine & Sioux Rural Water Supply System (ASRWSS)
which has a water intake along the Missouri River, approximately 57 miles downstream of the proposed
Keystone XL pipeline’s crossing over the Missouri River. Commenters also expressed concern over the
proposed pipeline’s crossing of the Dry Prairie Rural Water System (DPRWS) which also serves rural
areas in Montana. Primary topics raised involved the lack of discussion of the ASWRSS and DPRWS in
the SEIS document, the lack of the ASWRSS system’s filtration equipment’s capability to handle oil if a
release were to occur and oil were to enter the system, and the financial aspect and hardships the system
and the public served by the system would endure if the system had to be shut down. Additional concerns
were raised regarding the Mni Wiconi water supply project and the potential effects.

Commenters also expressed concerns for additional drinking water intakes not specifically discussed in
the SEIS. These included three specific intakes identified by the Standing Rock Sioux Tribe: The
Wakpala intake in Lake Oahe near the mouth of the Grand River, and two intakes (in Cannon Ball and
Fort Yates) along Lake Oahe on the Missouri River.

Response:
Regarding the ASRWSS, Section 5.5.8.2 of this SEIS has been revised to state (note, text in bold has been
added to the Final SEIS based on public comment):

“A specific concern raised by Assiniboine & Sioux Tribes of the Fort Peck Reservation is proximity of the
proposed pipeline to the Assiniboine and Sioux Rural Water Supply System, the tribal municipal and
industrial water supply system with an intake on the Missouri River approximately 57 miles downstream
of the pipeline’s proposed Missouri River crossing. The system supplies raw water to the Assiniboine and
Sioux Rural Water Supply System water treatment plant in Poplar, Montana, and potable water to the
Fort Peck Indian Reservation as well as to the residents of portions of Valley, Daniels, Sheridan and
Roosevelt counties in Montana through the Dry Prairie Rural Water Association. In the event of a release
to the Missouri River, Keystone has prepared a Site-Specific Risk Assessment (refer to Section 5.2) and a
Geographic Response Plan (refer to Section 5.4.4) for the Missouri River crossing to support both the
protection of environmentally sensitive areas and the protection of the public’s health and safety if a
release were to occur. These documents were prepared to evaluate the risk of a release, the potential
effects that may result in the event of a release and the tactics for responding to a release. The proposed
pipeline ROW does not cross any Assiniboine and Sioux Rural Water Supply System-related
infrastructure. Section 4.3.3.2 of the 2014 Keystone XL Final SEIS discusses the Assiniboine and Sioux
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Rural Water Supply System in greater detail. As stated within this chapter, Keystone has committed to a
number of measures beyond spill cleanup measures, which are addressed in Appendix B, Potential
Releases and Pipeline Safety, of the 2014 Keystone XL Final SEIS. In the event that a spill contaminates
water supplies used for industrial or irrigation purposes, Keystone may provide either an alternate supply
of water or appropriate compensation for those facilities affected. Additionally, Keystone would also
provide an alternative water supply for any well water quality that was found to be compromised by the
spill. Information provided by the Water Commission for the Assiniboine & Sioux Rural Water Supply
System state their water treatment plant is not designed nor equipped to remove hydrocarbon
contaminants such as benzene, ethylbenzene and p-xylene that are present in crude oil and the diluent
that is used to facilitate its passage through pipelines. If oil were to reach the intakes on the Missouri
River, the water treatment plant would have to close, resulting in the loss of the sole water supply for
over 30,000 residents of the Fort Peck Reservation and surrounding communities within Valley,
Daniels, Sheridan, and Roosevelt counties, including 4 hospitals and 13 public schools. The
Assiniboine & Sioux Rural Water Supply System water supply system intake is beyond the 40-river-
mile downstream maximum reasonable transport distance. Keystone has committed to a number of
measures beyond spill cleanup measures, which are addressed in Appendix B, Potential Releases and
Pipeline Safety, of the 2014 Keystone XL Final SEIS. In the event that a spill contaminates water
supplies used for industrial or irrigation purposes, Keystone has committed to provide an alternate
water supply for any users of wells or irrigation intakes where water quality is affected by a spill.
Keystone would provide either an alternate supply of water or appropriate compensation for those
facilities impacted, as may be agreed upon among the affected parties and Keystone.

Water intakes used to irrigate tribal lands within the Fort Peck Reservation are reportedly located 10
and 14 river-miles downstream of the proposed crossing. As stated in Section 5.5.6.2 of this SEIS, a
release to surface water located upstream, and in the vicinity of any of these intakes identified, could
produce both short- and long-term effects on the suitability or usability of these intakes. The degree of
impacts to surface water intakes from a release would depend on many factors, such as the size of the
release, the time of year of the release and the response time to address the release. A spill that
contaminates an intake may make it unusable for an extended period of time until spill response and
recovery activities have been completed. Loss of these irrigation intakes during the growing season
would result in economic losses to farmers, including Fort Peck’s agricultural economy. Crop loss as a
result of a spill that was not covered by a farmer’s liability insurance would involve a third-party claim
that would have to be directed to Keystone for review and payment.

Regarding the Mni Wiconi rural water supply project, the treatment plant water intake at approximately
130 miles downstream from the Cheyenne River crossing is considered outside of the region of
influence for an accidental release of the proposed Keystone XL pipeline. All other water supplies
downstream of the 40-mile-river distance are also considered outside of the region of influence for an
accidental release and are not expected to experience any effects from a spill. However, if a spill were to
affect these resources, Keystone would respond in the same manner as described within the 40-mile
region of influence. See response to ACR Sub-theme — Methodology and Assumptions (5-2) regarding
use of the 40-river-mile downstream extent of analysis.

See response to PRO Sub-Theme — Construction (2-2) regarding the proposed Keystone XL pipeline
crossing of the Dry Prairie Rural Water System and mitigation measures performed by Keystone in
cooperation with the water district.
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Regarding the additional intakes identified by the Standing Rock Sioux Tribe, using GIS, the Department
calculated the following with respect to the intake locations referenced in the comment above:

e The Wakpala intake, located at the confluence of Grand River and Lake Oahe in South Dakota, is
approximately 302 miles downstream from the Keystone XL pipeline’s Grand River crossing
(between milepost [MP] 321 and MP 322).

e The Cannon Ball intake, located near the confluence of Cannon Ball River and Lake Oahe, is
approximately 487 miles downstream from the Keystone XL pipeline’s Missouri River crossing
(between MP 89 and MP 90).

o The Fort Yates intake, located at Fort Yates in Lake Oahe, is approximately 513 miles
downstream from the Keystone XL pipeline’s Missouri River crossing (between MP 89 and
MP 90).

The Department determined the maximum reasonable transport distance for the purpose of assessing
potential downstream effects based on the results of Project-specific modeling data from a worst-case
analysis of a release on the Missouri River, information from and the characteristics of other major oil
spills including construction techniques and pipeline age, and characteristics and safety measures
integrated into the design and operation of the proposed Project. Based on this review, the Department
considers a maximum reasonable transport distance of 40 river-miles to be within the rule of reason for
the proposed Keystone XL pipeline and the potential for effects beyond this distance to be highly
unlikely. Because downstream distances of these intakes, as referenced above, are well beyond the
40-river-mile region of influence, it was determined that these resources would not be affected by the
proposed Project.

ACR Sub-Theme — Riverbed Scour and Sufficiency of Burial Depth (5-11)

Commenters called into question the scour analysis that was completed by TransCanada for the Missouri
River and questioned why such an analysis was not also completed for the Yellowstone River.
Commenters pointed out that a report prepared by Engineering Systems, Inc. (the ESi Report) identified
numerous omissions in TransCanada’s scour analysis. Commenters questioned the ability of the pipeline
to withstand both scour-based erosion and erosion due to lateral migration in the event of flooding and
high-water events which are becoming more common.

Commenters also indicated that the Draft SEIS fails to adequately analyze the impacts of a winter spill,
when there is a potential for ice over to cause increased scour during spikes in output from the upstream
dam. Specifically, the requested that the Department evaluate rapid pulses in water flow under the ice
(i.e., under pressure) during winter months to determine whether they could increase scour rates.

Commenters requested that the project be evaluated through the lens of the 2019 historic flooding across
the Midwest, specifically in Nebraska and along the proposed pipeline route. They indicated that
flooding along the pipeline route, which, if built, will pass through floodplains and erosion-prone land,
increases the risk of exposure of the buried pipeline, and therefore of oil spills.

Finally, commenters also noted that the scour analysis states that there will be "routine maintenance to
ensure depth of cover is maintained over the pipeline," but requested that additional information be
provided, including the types of patrols, frequency of patrols and maintenance, and assignment of
responsibility for maintenance activities.
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Response:

As part of the Montana Facility Siting Act (MFSA) review, Keystone prepared a 100- and 500-year flood
event scour and lateral migration analysis of the Yellowstone River. The modeling and reports were part
of the 2011 FEIS and MDEQ analysis under the MFSA. The scour analysis for the Yellowstone River
found that the maximum scour resulting from a 500-year event would still only come with 19 feet of the
pipeline (Morrison Maierle, Inc. 2011).

The modeling of the Missouri River by Keystone was completed in consultation with the USACE,
including staff that operates the dam on the river, as well as their hydrological modeling staff. Working
with the USACE, the model was built using an existing USACE model that was calibrated and validated
separately before its use for the scour analysis. The model runs were updated to conservatively model
scour, sediment behavior, and flow conditions, including an assumed full dam release (a 1 in 40,000-year
event). In response to a comment that the modeling failed to accurately estimate channel degradation, it
should be noted that clear-water scour conditions have existed since the dam was constructed and have
decreased the bed elevation for the past 75 years. Clear water scour occurs when stream velocities and
other conditions are not sufficient to move streambed materials/sediment. As noted in the 2017 Missouri
River Scour Analysis (TransCanada 2018a), subsequent investigations have concluded that degradation
occurred most rapidly following construction of the dam and future degradation is expected to be
minimal. A conservative estimate for future degradation was agreed upon with the USACE as an input to
the scour analysis that was performed.

The Department notes that the ESi report does not account for the increased flows in the Missouri River if
the Milk is flooded and flowing at higher flows. The conditions that would cause one to flood would be
prevalent to cause the other to flood as well. The Milk River flows, even with the flooding that would
cause a full dam release on the Missouri River, would be dwarfed by the flows in the Missouri River
itself. Further, while the ESi report may provide information on a geologic scale, it does not address
migration expected during the life of the project (e.g., 50-year span).

With respect to flooding and increased rainfall events and potential for impacts on the project from scour
and lateral migration, Section 2.4.8.4 of this SEIS includes a discussion of special pipeline construction
techniques in sensitive areas including floodplains. This includes consideration of flooding events such
as the historic spring of 2019 flooding that occurred in South Dakota and Nebraska. As part of pre-
construction design, Keystone examined the historical flows at all stream crossings where the U.S.
Geological Survey (USGS) has collected flow data to determine the proper pipeline burial depth in the
floodplain for protection from flooding and erosive events that may occur along rivers. Keystone’s
design ensures depth of cover is maintained through areas of lightweight soils in combination with
potential water table near grade. This is achieved through the use of buoyancy control measures such as
granular filled geotextile weights placed at select intervals along the pipeline based on specific
calculations. Furthermore, the Department also notes that the proposed Keystone XL pipeline will
parallel the existing operating Keystone pipeline for approximately 100 miles, and there has been no
exposure of the existing buried pipeline as a result of 2019 historic flooding.

PHMSA Advisory Bulletin ABD-2019-01 May 2019 has been reviewed and safeguards consistent with
the advisory have been implemented within KXL’s design to mitigate damage as a result of flooding.
These safeguards include but not limited to analysis of terrain, historical imagery, historical flows,
consideration of use of HDD technique for installation, defined design depth elevation maintained along a
certain distance etc. The pipeline would be installed at the minimum water crossing depth of 5 feet for a
distance of at least 15 feet beyond each side of the waterbody (Appendix Z of the FSEIS, page 14).

Keystone also utilized flood data from the National Oceanic and Atmospheric Administration (NOAA)
and the Federal Emergency Management Agency (FEMA) to estimate the lateral migration potential of
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the stream and river beds and to determine the extent and depth a stream/river course could migrate in a
floodplain over the course of the 50-year life of the Project. The construction drawings incorporate this
information at each crossing and include a set of drawings developed to address potential lateral
migration at waterbody crossings as well as site-specific drawings to address potential vertical scour.
Based on the vertical and lateral migration estimates for minor and intermediate-sized streams, Keystone
determined the appropriate pipeline burial depth is at least 5 feet below the minimum elevation within the
defined stream channel. Outside of the stream channel, the burial depth of at least 5 feet extends a
minimum of 15 feet from the top of the defined stream channel.

For major rivers where Keystone would use the HDD method of construction, site-specific drawings
specify a minimum depth of 25 feet below the stream channel. This depth has been shown to protect the
pipe for a worst-case scenario, far beyond a 100-year design. During the lateral migration analysis,
Keystone confirmed HDD entry and exit locations are placed outside the potential lateral migration zone
for the stream. For the Missouri River crossing, where the most severe floods have been recorded due to
water releases from the upstream dam, Keystone was required to model the erosive effects of a worst-case
40,000-year flood event (no record of such an event has been observed) to determine if the burial depth of
the HDD crossing would result in sufficient cover to protect the pipe. The modeling confirmed that the
current design would not be exposed if such an unlikely event were to occur on the river.

Following the installation of the pipeline at the crossing location, TransCanada would monitor the
pipeline crossing for lateral migration to establish baseline conditions. Thereafter, USACE Fort Peck
staff would provide advanced notice to TransCanada regarding any spillway releases where the flowrate
was expected to exceed certain thresholds. TransCanada would then mobilize survey crews to remeasure
stream cross-sections, and the information would be used for verification of the scour model and to
determine the extent of any lateral migration. If lateral migration greater than 50 feet is measured,
additional mitigative measures would be considered to prevent further encroachment of the bank as per
the Missouri River Waterbody Crossing Plan (TransCanada 2017).

The Department reviewed TransCanada’s scour analysis and has integrated some portions of the analysis
into the EIS; however, the analysis in the SEIS does not solely rely on the scour analysis. The
Department has used more conservative estimates for incident probability and has conducted an extensive
analysis of available data and literature related to pipeline incidents. Chapter 5, Environmental
Consequences from Accidental Releases, presents additional information regarding potential releases in
floodplain and riverine areas.

Although the scour analysis for the Missouri River did not include an analysis of scour potential under
ice-covered conditions, it did include a “full release” scenario, where the spillway outflows of the Fort
Peck Dam reach the design capacity of 350,000 cfs (a once in 40,000-year event). Any pulses of water
released under ice-covered conditions are expected to be far less than the forces of erosion that would be
realized under a full release scenario for the Fort Peck Dam.

PHMSA amended the Pipeline Safety Regulations to improve the safety of pipelines transporting
hazardous liquids. The effective date of this final rule is July 1, 2020. Consistent with the final rule,
TransCanada is formalizing its internal processes, and is developing a procedure to address the code
requirements, defined in 49 CFR 195.414, regarding inspections of pipelines in areas affected by extreme
weather and natural disasters.

To comply with PHMSA Special Condition 19, Keystone must construct the pipeline with soil cover at a
minimum depth of 48 inches in areas, except in consolidated rock, which is limited to 36 inches. In
cultivated areas where conditions prevent the maintenance of 48 inches of cover, Keystone must employ
additional protective measure to alert the public and excavators of pipeline presence, including, but not
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limited to, placing warning tape and additional line-of-sight pipeline markers along the affected pipeline
segment. In addition to any depth-of-cover maintenance activities that may take place as a result of
routine patrols, Keystone must perform a detailed depth of cover survey along the entire Keystone XL
pipeline as frequently as practicable, at intervals not to exceed once every 10 years, and replace cover as
soon as practicable, not to exceed 6 months, to meet the minimum depth of cover requirements specified
herein. Routine patrol methods will include aerial, ground and sonar surveys to ensure adequate depth of
cover following flood events. No additional permitting is necessary to implement these methods.
Keystone will be responsible for the maintenance. As part of this, Keystone will keep up to date on
USACE’s Missouri River Mainstem Bulletins Reservoir; 24-hour Forecast Conditions.

D.4.13 Electrical Power Infrastructure (EPI)

The Department received comments related to the proposed electrical power infrastructure. These
included comments regarding the configuration of the proposed infrastructure as well as the analysis of
potential impacts, including potential impacts resulting from increased risk of birds colliding with the
proposed power lines.

Theme SEIS Location Sub-Themes

Electrical Power Chapter 6 e Proposed Infrastructure (6-0)
Infrastructure o Suggested Clarification to Analysis (6-1)
(EPI) ¢ Socioeconomics (6-2)

e Tribal Lands (6-3)
o Avian Collisions (6-4)

EPI Sub-Theme Proposed Infrastructure (6-0)

Various entities with direct control over the proposed electrical power infrastructure pointed out several
instances where the descriptions in the SEIS were outdated and did not accurately represent the most
current plans for the configuration of the proposed infrastructure.

Response:

Some refinements of proposed power line routes have occurred since the text in the Draft SEIS was
developed as a result of new or updated information becoming available. In addition, the extents of
disturbance related to certain substation activities have been reduced, and certain substations or substation
expansions described in the Draft SEIS have since been determined to be unnecessary. As stated in the
Draft and Final SEIS, further route variations (microalignments) could be implemented in the future to
address specific landowner concerns, avoid certain features (such as structures, wells, or irrigation
systems), minimize effects on environmental or cultural resources, or facilitate construction in such areas
as steep terrain or waterbody crossings. The revised Final SEIS Chapter 6 incorporates the latest
information provided. None of these refinements have prompted changes to the general conclusions
presented in the Draft SEIS regarding impacts to the resources assessed.

EPI Sub-Theme Suggested Clarifications to Analysis (6-1)

Commenters suggested various clarifications to the analysis of potential impacts from the proposed
electrical power infrastructure, specifically regarding the descriptions of existing resources and of certain
potential impacts that were not described accurately. Specific comments included how land ownership
might affect impacts from power infrastructure, how additional environmental reviews might relate to the
present analysis, terminology used to describe land use changes, incorporating the results of the
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Biological Assessment submitted to the USFWS, how to describe the proximity of habitats, the use of
ESA effects determinations versus NEPA impact ratings, the wording of avoidance and minimization
measures, the descriptions and eligibility status of various cultural and/or historic resources, coordination
with State Historic Preservation Offices, measures to avoid or minimize impacts to cultural resources,
potential effects on water resources, and potential effects on protected species.

Response:

Chapter 6 of the SEIS was revised where appropriate, considering the suggested clarifications along with
other sources of information. Most of these changes expanded on specific information and analysis
presented in the Draft SEIS, provided different and clearer ways of presenting the information already in
the Draft SEIS, and/or were editorial in nature. For example, relevant analyses of power infrastructure
impacts on federally-listed species in the amended Biological Assessment submitted to the USFWS after
the publication of the Draft SEIS are now included in the Final SEIS. Additionally, redundant
information has been removed from Chapter 6 of the Final SEIS where such information is already
included earlier in the document. For clarity, the Final SEIS now uses only NEPA impact ratings for
ESA-listed species, taking into account but not explicitly including ESA effects determinations to avoid
confusion. The Final SEIS also incorporates many small changes under section 6.4.10 regarding
descriptions of cultural resources and potential impacts to those resources. In addition, modified
avoidance, minimization, and mitigation measures are now summarized in a new Table 8-5.

EPI Sub-Theme Socioeconomics (6-2)

Synopsis:

One commenter indicated that the proposed infrastructure would benefit the members of the local
electrical cooperative and would, in combination with the greater Project, increase tax revenues that could
help pay for public services.

Response:

The revised Final SEIS Section 6.4.9.2 now states: “Operation of the electrical power infrastructure
could benefit the members of the local electrical cooperatives by increasing their revenues by selling
large amounts of power to Keystone. Operation could also, in combination with the greater Project,
increase tax revenues that could help pay for public services.” The revised Final SEIS Section 6.4.9.2
now concludes that overall, operation of the electrical power infrastructure would likely have negligible
to beneficial impacts on socioeconomic resources.

EPI Sub-Theme Tribal Lands (6-3)

Synopsis:
Commenters expressed concerns about the proposed electrical power infrastructure crossing tribal lands.

Response:

The Draft SEIS stated that some tribal lands and tribal trust lands would be crossed by the proposed
electrical power infrastructure, based on analysis of Geographic Information System (GIS) data
representing tribal lands and tribal trust lands. Subsequent analysis indicated that these GIS data were not
sufficiently accurate and precise when compared to legal plats of ownership. These more accurate plats
indicated that the proposed electrical power infrastructure would fall outside of tribal lands and tribal trust
land boundaries. The relevant sections of the Final SEIS have been revised accordingly to remove any
mention of crossings of tribal lands or tribal trust lands.
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EPI Sub-Theme Avian Collisions (6-4)

Impacts to avian species as a result of collisions with power lines and electrocutions are not adequately
assessed in the Draft SEIS. These species include those protected under the Endangered Species Act
(ESA), including the whooping crane, the interior least tern, and the piping plover, as well as those
protected under the Migratory Bird Treaty Act (MBTA). Impacts from low-voltage power lines as well
as cumulative impacts are not adequately assessed.

Response:

In close coordination with the USFWS, the federal agencies prepared a new Biological Assessment
regarding potential effects on federally threatened and endangered species and submitted it to the USFWS
during preparation of the Draft SEIS. This Biological Assessment included a discussion of the potential
for adverse effects resulting from collisions with power lines. An amended Biological Assessment was
prepared and submitted to the USFWS on November 27%, and the USFWS has finalized their Biological
Opinion; both contain conservation measures to reduce the potential for collision. The Final SEIS has
been revised to align with the analyses and findings of the Biological Assessment and Biological Opinion.
The BLM, WAPA, RUS, and/or the USACE will make adherence to the conservation measures in the
Biological Assessment and/or Biological Opinion conditions of any approvals, as applicable within the
authority of each agency.

An updated summary of the potential for effects on ESA-listed species resulting from collisions with the
electrical power infrastructure associated with the proposed Project is provided in Section 6.4.6.1 of the
Final SEIS. Under the current interpretation of the MBTA (see U.S. Department of Interior 2017),
incidental take of migratory birds is not prohibited. However, a series of conservation measures that will
be applied to the proposed electric power infrastructure to minimize the potential for ESA-listed species
colliding with the proposed power lines are provided in the Biological Assessment and the Biological
Opinion, as well as in Table 8-5 of the Final SEIS. These measures would also have incidental benefits of
reducing impacts to migratory birds.

Given that collision with power lines is a source of known whooping crane mortality, a detailed collision
risk assessment was completed in coordination with the USFWS and included in the Biological
Assessment and subsequent Biological Opinion. This risk assessment is also included in Section 6.4.6.1
of the Final SEIS and includes updated mapping of historical and recent records of migrating whooping
cranes relative to the proposed Project area. The whooping crane collision risk assessment and analysis
followed methodology prescribed by the USFWS (20181) and was reviewed by applicable resource
agencies prior to submission. Per the USFWS (20181) white paper for determining risk to migrating
whooping cranes from power lines, there does not appear to be supporting evidence that shows that low-
voltage power lines pose a higher collision risk than high-voltage lines. Additionally, a review of the
proposed construction camp locations confirmed that power lines currently exist adjacent to the sites and,
at most, lines would need to cross existing roadways into the camp; therefore, the total length of this type
of proposed new power line is negligible.

For additional information, please refer to the Electrical Power Infrastructure (EPI) sub-theme of
Cumulative Impact Conclusions (7-5).
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D.4.14 Cumulative Impacts (CEA)

The Department received comments related to the cumulative impacts analysis that related to the study
area, conclusions, other pipelines and contribution to GHGs.

Theme SEIS Location Sub-Themes
Cumulative Impacts Chapter 7 * Study Area (7-1) i
(CEA) o Impact Methodology and Assumptions (7-2)

e Conclusions (7-3)
o Other Pipelines and Contribution to GHG (7-4)

CEA Sub — Theme Study Area (7-1)

Synopsis:

Commenters stated the cumulative effects analysis failed to extend beyond the MAR along the entire
pipeline and the analysis required fails to consider impacts from tar sands development. A commenter
also suggested the analysis failed to consider cumulative effects of other pipelines; specifically the Dakota
Access Pipeline in North Dakota. Commenters also stated the region of influence for an accidental
release should be expanded to consider the entire U.S. crude oil pipeline system as the number of
pipelines, and pipeline miles, are increasing.

Response:

The 2014 Keystone XL SEIS provided a robust cumulative effects analysis of the entire pipeline. Since
2014, little activity has occurred within the proposed pipeline alignment due to the rural setting, with the
biggest change occurring due to the adjustment of the Preferred Route to include the MAR. As stated in
Section 7.1, the analysis provides updates to projects considered within the 2014 Keystone XL SEIS and
identifies any new projects along the proposed pipeline route, focusing on projects with similar linear and
large-scale characteristics to the proposed Project in which incremental cumulative impacts could occur
due to these projects in consideration of the proposed Project. Information regarding the Dakota Access
Pipeline has been added to Table 7-1. In addition, the following discussion has also been included in
Section 7.4.7: “The Department has determined that overall cumulative impacts to socioeconomics and
environmental justice of the Preferred Route (including the MAR) would be minor to moderate.
Members of tribes claim that the increase of pipelines are a significant cumulative impact to tribal
resources and tribal rights, including the increased risk of a spill occurring on lands they claim treaty
rights to and resources they claim use rights for, including water, fisheries, plants and animals. This
claim extends beyond the proposed Keystone XL pipeline as other crude oil projects including the
Dakota Access Pipeline, Line 67 (Alberta Clipper) Pipeline, and Line 3 Pipeline have generated
attention by and opposition from these communities.”

Regarding effects of tar sands extraction, the proposed Project described in the SEIS begins at the
international boundary where the pipeline would exit Saskatchewan, Canada, and enter the United States
through Montana. Although the Canadian portion of the proposed Project is beyond the scope of analysis
required by NEPA, the 2014 Keystone XL Final SEIS includes information related to the Canadian
National Energy Board’s environmental analysis of the proposed Project. Section 4.15.4 of the 2014
Keystone XL Final SEIS addresses the environmental effects of oil sands development in Alberta,
Canada. This section includes a summary of general regulatory oversight and environmental impacts in
Canada related to oil sands production. As discussed in Section 4.15.4.2, Concerns Related to Oil Sands
Extraction, oil sands development projects undergo an environmental review under Alberta’s
Environmental Protection and Enhancement Act and the Water Act, as well as the Canadian
Environmental Assessment Act and the Species at Risk Act. Other Canadian federal and provincial
agencies may participate in the review as Responsible Authorities or as (Canadian) Federal Authorities
with specialist advice.
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Regarding consideration of additional crude oil pipelines, Section 7.4.10 of this SEIS discussed the
potential for cumulative impacts associated with unintended operational releases from the proposed
Project and multiple releases within shared pipeline corridors and pipeline crossings. The impacts of
individual spills resulting from separate incidents involving separate pipelines would be additive over
time. However, for spills to have a cumulative effect, incidents would need to affect two or more
pipelines, and the resulting spills would need to occur near and within timeframes such that the plumes
from released product would overlap. The Department has determined that such an incident would be
unlikely. The same rationale would apply to the crude oil pipeline network within the U.S. where a
cumulative adverse effect would require an incident to affect the same footprint and timeframe. Factors
of pipeline miles and incidents per year are used to determine the incident rate (also see response to
ACR 5-3 through 5-5 regarding incident rates).

CEA Sub — Theme Impact Methodology and Assumptions (7-2)

Synopsis:
Commenters stated the Draft SEIS fails to adequately evaluate the impacts of pipeline construction and

operation on specific waterways, including rivers, streams, wetlands, and other waterbodies, such as
impacts from crossing methods at specific sites and operational impacts like spills. In particular, the Draft
SEIS fails to properly analyze cumulative impacts to water resources based on the proximity of multiple
water crossings to each other, within particular watersheds.

Response:
The Draft SEIS characterizes impacts due to the pipeline construction as temporary. Key factors in

controlling the temporal scale of effects of the proposed Project, and consequently the potential for future
cumulative impacts with other projects or pipeline construction within the same watershed, include
measures designed to mitigate, offset, and/or restore impacted resources to pre-construction conditions.
The provisions of Appendix G, CMRP, in the 2014 Keystone XL Final SEIS, additional mitigations
presented in Chapter 8 of this SEIS, individual federal and state agency permitting conditions, and/or
existing laws and regulations all function to control potential impacts and reduce long-term and/or
permanent effects, thus reducing the potential for incremental impacts with future actions. In addition,
given the uncertainty associated with quantifying potential impacts of reasonably foreseeable future
projects, the assessment of potential incremental impacts of future actions is addressed qualitatively. Also
refer to WAT Sub-Theme — Impact Methodology and Assumptions (4-6a) regarding discussion on the
USACE Nationwide Permit process and preconstruction notifications.

CEA Sub — Theme Conclusions (7-3)

Commenters expressed concern that the cumulative effects analysis did not adequately assess potential
impacts to ESA-listed species along the entire proposed Project route. In particular, comments stated a
need for further analysis of the potential for cumulative impacts related to the proposed electrical power
infrastructure as well as other power lines and wind farms in the vicinity of the proposed Project.

Response:

The revised Final SEIS Section 7.4.6 includes an updated assessment of cumulative impacts to listed
species. That assessment combines an updated summary of the potential for effects on ESA-listed species
resulting from collisions with the electrical power infrastructure associated with the proposed Project (as
discussed in Section 6.4.6.1 of the Final SEIS) with related impacts from other electrical power lines and
wind farms. In addition, potential cumulative effects resulting from avian species other than ESA-listed
species colliding with other regional transmission lines and power connections are discussed in both the
Draft SEIS and Final SEIS Section 7.4.6.
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The cumulative effects assessment of power line collisions on ESA-listed species includes the whooping
crane, particularly as a result of the proposed R-Project Transmission Line. As depicted in the collision
risk assessment provided in Section 6.4.6.1, despite the proliferation of power lines in the migration
corridor and the increase in whooping cranes in the Aransas-Wood Buffalo Population, increased
mortality resulting from power line collisions has not been observed in the historical records or by current
radio telemetry efforts (Stehn and Haralson-Strobel 2014; USFWS 2016b). In fact, the last known power
line mortality was documented in 2002 (Stehn and Haralson-Strobel 2014). In addition to power lines,
Section 7.4.6 of the Final SEIS also includes an expanded discussion of the potential for direct cumulative
impacts to whooping crane and other ESA-listed species resulting from collision with operating wind
turbines.

For additional information, please refer to the Electrical Power Infrastructure (EPI) sub-theme of Avian
Collisions (6-4).

CEA Sub - Other Pipelines and Contribution to GHG (7-4)

Synopsis:
Commenters stated the cumulative effects analysis needs to consider the total greenhouse gas contribution
from the burning of fossil fuels

Response:

The Draft SEIS (Chapter 3, Section 3.10.2) includes an overview of greenhouse gases and their sources.
It includes a discussion of global and U.S. greenhouse gas emissions, and states that energy-related
sources accounted for nearly 72 percent of global emissions while fossil fuel use accounts for
approximately 77 percent of total U.S. emissions. Section 3.10.3 discusses the climate change impacts
that are likely to occur as a result of these greenhouse gas emissions.
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APPENDIX E — OFFICIAL COMMENTS SUBMITTED BY AGENCY,
TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS

E.1 INTRODUCTION

This Appendix presents the Keystone XL Project Draft Supplemental Environmental Impact Statement
(SEIS) comments from federal agencies, Indian tribes, elected officials and non-governmental
organizations that submitted official comments. Appendix D, Comment Response Document, addresses
these comments along with all comments received during the public comment period for the Keystone XL
Draft SEIS.
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E.2 FEDERAL, TRIBAL, ELECTED OFFICIAL AND NON-GOVERNMENTAL
ORGANIZATION COMMENTS

E.2.1 Federal Agencies

U.S. Environmental Protection Agency
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Western Area Power Administration

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-4



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-5



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-6



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-7



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-8



FINAL SEIS KEYSTONE XL PROJECT

E.2.2 Indian Tribes

Fort Peck Assiniboine & Sioux Tribes
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Oglala Sioux Tribe
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Ponca Tribe of Nebraska
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Rosebud Sioux Tribe
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(6) (A) Properties of traditional religious and cultural importance to an Indian
tribe or Native Hawaiian organization may be determined to be eligible for
inclusion on the National Register.

(B) In carrying out its responsibilities under section 106, a Federal agency shall
consult with any Indian tribe or Native Hawaiian organization that attaches
religious and cultural significance to properties described in subparagraph (4).

And:

(D) When Indian tribes and Native Hawaiian organizations attach religious and
cultural significance to historic properties off tribal lands, section 101(d)(6)(B) of
the act requires Federal agencies to consult with such Indian tribes and Native
Hawaiian organizations in the section 106 process. Federal agencies should be
aware that frequently historic properties of religious and cultural significance are
located on ancestral, aboriginal, or ceded lands of Indian tribes and Native
Hawaiian organizations and should consider that when complying with the
procedures in this part.

Traditional homelands, containing and inclusive of cultural, religious, and natural resources
important to Rosebud will be negatively affected by construction of the proposed pipeline. As
such, the United States must properly consult with Rosebud, as required by law. Sending form
letters and holding open meetings without public officials is not meaningful consultation. Our
recent letter directed to Secretary Pompeo further expounded on the failures of the United States,
and we incorporate it here. Additionally, there are traditional cultural propertics (TCP) near the
path of the pipeline that are associated with Rosebud (and Oceti Sakowin) cultural practices,
traditions, beliefs, lifeways, arts, crafts, or social institutions. These are rooted in our traditional
history and important in maintaining the cultural identity of Rosebud. The Pipeline passing near
these TCPs, or sacred sites, would diminish the integrity of the TCP’s setting, feeling, or
association. The failure to consider impacts to TCPs that are ncarby and have already been
documented, and to properly and meaningfully consult to identify other TCPs, is arbitrary,
capricious, and not in accordance with the law. Further, there is nothing that allows a sitting
President or any agency of the federal government to violate the treaties, like this SEIS does and
the President’s issuance of the permit carlicr this year. Only Congress can do that and it has not.

(2) 54 U.S.C. §306108. Effect of undertaking on historic property

The head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or Federally assisted undertaking in any State and the head of
any Federal department or independent agency having authority to license any
undertaking, prior to the approval of the expenditure of any Federal funds on the
undertaking or prior to the issuance of any license or permit shall take into
account the effect of the undertaking on any historic property.
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The Department of State, as a Federal agency and division of the U.S. government, is held to the
same standards of law that would be imposed on any other Federal agency, office, bureau,
administration, or commission.

This Consultation requirement is not just unique to the NHPA, but permeates throughout a
number of federal treaties, statutes, and proclamations. The requirement for consultation with
Indian tribes stems from the recognition of tribal sovereignty by the United States government
under the Commerce Clause. Further, the Fort Laramie Treaties of 1851 and 1868 dictate that
the United States must consult with Rosebud and seek Rosebud’s consent to cross its lands or to
allow others (such as TransCanada) to cross Rosebud's lands. This has not been done to date.
The SEIS notes that tribal “coordination” took place. But, this is not a replacement for proper
and meaningful consultation, which has not occurred to date. Therefore, the SEIS is arbitrary,
capricious, and illegal.

It has not escaped our attention that all of these proposed depredations are for the benefit of a
foreign corporation for the transportation of crude to the southern ports of the United States.
Despite all of these requirements, there is nothing in the SEIS that demonstrates any level of
government-to-government consultation with Rosebud Sioux has occurred to date regarding the
KXL pipeline. The U.S. government owes this duty to each of the Tribes along the route and
those with cultural interests in the area.

(3) Treaty Violations

As detailed in Rosebud’s lawsuit against the President regarding the Keystone XL Pipeline, the
Pipeline approval across our lands is illegal. The United States has a treaty obligation to protect
Rosebud from any depredations and obtain our consent before permitting any entity, let alone a
foreign pipeline company, to cross our lands. A crude oil pipeline across our land and through
our territory and water is a depredation as our lawsuit against the President shows. The United
States and TransCanada have not obtained Rosebud’s consent to cross Rosebud's lands, and the
SEIS (as well as the 2014 SEIS) fails to even consider this issue and even notes that the Pipeline
will not cross treaty lands. This is wrong. Therefore, this Draft SEIS is arbitrary, capricious, and
not in accordance with the law and must be set aside. We hereby incorporate all of the issues
that we have raised in our lawsuit, as this SEIS (as well as the 2014 SEIS) fails to properly
address them.

(4) APE and ROI

The SEIS defines the Region of Influence as the 110ft right of way and Area of Potential Effect
for cultural resources as a 300ft area from the centerline of the Pipeline. This is arbitrary,
capricious, and illogical. The SEIS notes that if the pipeline spills it could travel at least 1,200t
Thus, the ROI and APE should be at minimum 1,200ft in each direction from the centerline as a
spill could effect that area. Thus, utilizing a much smaller ROl and APE is arbitrary, capricious,
and illogical, and fails to properly protect Rosebud.

(5) Disproportionate Impact to Tribes
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flooding and wildfires, increase in tornado damage and “adverse impacts on the health and well-
being of people, particularly populations that are already vulnerable.” SEIS 3.10-6-15.

The SEIS is even more specific about impacts of climate change in the northern Great Plains. It
states:

According to the National Climate Assessment (USGCRP), studies project that the
northem Great Plains, presently susceptible to heat waves, floods, droughts and severe
storms, will experience more intense episodes of these conditions, threatening vulnerable
communities and ecosystems throughout the region. These climate impacts could affect
agricultural productivity, recreation and tourism, energy systems, human health and
traditional ways of life among Indian tribes (USGCRP; Mclillo et al. 2014).

SEIS 3.10-16 (emphasis supplied). Climate change will also challenge the regional water
systems and accelerate the ongoing depletion of the Ogallala and High Plains Aquifers. SEIS
3.10-17.

The SEIS also admits that the KXL pipeline itself will be affected by climate change:

Climate changes such as higher temperatures and heat waves, decreasing water
availability in the summer and more severe precipitation and flooding events can threaten
the infrastructure and operations of these energy systems. Pipelines such as the Keystone
XL, as well as railroads and other physical energy and transportation infrastructures, are
vulnerable to damage or disruption from increasing heavy precipitation events and
associated flooding and erosion.

SEIS 3.10-18. The SEIS also makes specific findings as to “Climate Change Impacts To Native
People:™

Climate change in the northern Great Plains threatens regional Indian tribe
communities and their traditional ways of life. Potential impacts could include
damage to settlements and infrastructure, endangering natural resources, decreasing water
quality and quantity, and jeopardizing food security. Climate change related impacts may
also exacerbate poverty and the vulnerability of traditional cultures and threaten the
health and economies in many tribal communities.

Tribal communities are particularly vulnerable to climate change impacts to water
systems ... Climate change has already begun to exacerbate the problem of decreased
water availability .... Livestock ranching and crop agriculture, primary tribal livelihoods
in the region, are particularly vulnerable to climate change impacts.

SEIS 3.10-18 (emphasis supplied).
After acknowledging these dire impacts of climate change, the SEIS notes that the pipeline

project would, at a minimum, account for an enormous 0.5 per cent of U.S. emissions and under
other scenarios, possibly an astounding 2.7 per cent of U.S. emissions. SEIS 7-18. The U.S.
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Standing Rock Sioux Tribe
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Yankton Sioux Tribe
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E.2.3 Elected Officials

Governor Steve Bullock, State of Montana
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Senator Jason Small, 66th Montana Legislature

PO BOX 201706
Helena, MT 566201706
o 2 L (406) 444-3064
State-Tribal Relations Committee FAX (406) 4443038
66th Montana Legislature
SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF
JEN GRCSS JADE BAHR HOPE STOCKWELL, Research Analyst
DAN SALOMON ALAN DOANE LAURA SANKEY KEIP, Staff Attorney
JASON SMALL DALE MORTENSEN LAURA SHERLEY, Searetary
FRANK SMITH RAE PEPPERS
JOE READ
SHARON STEWART PEREGOY
U.S. Senator Jon Tester November 12, 2019

311 Hart Scnate Office Building
Washington, DC 20510-2604

U.S. Senator Steve Daines
320 Hart Scnate Officc Building
Washington, D.C. 20510

U.S. Representative Greg Gianforte
1222 Longworth HOB
Washington, DC 20515

Dear Senator Tester, Senator Daines, and Representative Gianforte,

The Montana Legislature's State-Tribal Relations Committee respectfully requests that vou urge the US.
Department of State to conduct a more rigorous and meaningful public comment process for the draft
supplemental environmental impact statement (SEIS) recently released for the proposed pipeline in
northcast Montana,

Scheduling only one public meeting in the country is hardly sufficient for a project with the potential for
broad impacts. Additionally, the format of the Department of State's October 29 meeting in Billings
provided limited information to the public and did not afford participants the opportunity to listen to the
comments of other stakcholders. The lack of a formal presentation and a forum in which attendees could
publicly provide input is inconsistent with past practices and denies stakeholders a chance to develop
common ground and understanding.

Per discussions with members of the Fort Belknap Indian Community and the Fort Peck Tribes, we are
particularly concemed with the lack of formal consultation with tribal govemments whose natural and
cultural resources could be significantly impacted.

For these reasons, we ask vou to take immediate action to ask the Department of State to seck further
public comment and consultation with tribes on this important matter.

Sincerely,
Sen. Jason Small, Chairman

cc: Ross Alliston, U.S. Department of State C10106 931 Thaxh

MONTANA LEGISLATIVE SERVICES IVISION STAFF: SLEAN BYORTH FOX, EXECUTIVE DIRECTOR » SONTA NOWAKOAWER ] DIRECTOR, OFFRTE OF
RESUARCT AND POLKTY ANALYSES « TOROD BVERES, DIKECTOR, LEGAL SHRVICHS OFFICE = DALE GOW, CIO, OFFICH OF LEGISLATIVE INFORMATION
SERVICES « JOE ROLMAN, DIRECTOR, LEGISLATIVE ENVIRONMENTAL POLICY OFFKTE
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State Representative Bridget Smith, HD 31
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E.2.4 Non-governmental Organizations

Basin Electric Power Cooperative
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Bold Nebraska
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Global Energy Institute
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Indigenous Environmental Network and North Coast Rivers Alliance

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-117



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-118



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-119



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-120



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-121



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-122



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-123



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-124



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-125



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-126



FINAL SEIS KEYSTONE XL PROJECT

APPENDIX E. DRAFT SEIS COMMENTS FROM AGENCY, TRIBAL AND NON-GOVERNMENTAL ORGANIZATIONS E-127



FINAL SEIS KEYSTONE XL PROJECT

Institute for Policy Integrity, New York University School of Law
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Law Office of Daniel M. Galpern, Esq.
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McCone County Board of Commissioners
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Montana Chamber of Commerce
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Montana Petroleum Association
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National Nurses United
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Northern Plains Resource Council, Bold Alliance, Center for Biological Diversity, Friends
of the Earth, Natural Resources Defense Council, and Sierra Club
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Save Our lllinois Land and Sierra Club
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Treasure State Resources Association
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Two Rivers Economic Growth
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Valley County Board of County Commissioners
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Wild Idaho Rising Tide
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E.3 PuBLIC MEETING ORAL COMMENT TRANSCRIPTS

E.3.1 Oral Comment Transcripts
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E.4 SAMPLE NOTICES

E.4.1 Sample Hard Copy Distribution Letter
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E.4.2 Sample Notification Letter
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E.4.3 Sample Library Hard Copy Distribution Letter
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E.4.4 Sample Newspaper Announcement
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